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The Uniform Transfers to Minors Act: ' ¥

, e C o . Major Paul M. Peterson . ..

A Practitioner’s Guide

.- Instructor, Administrative and Civil Law Division

- . f /'; . The Judge Advocate General’s School, U.S. Army

TR Introductlon

‘ Conslder the followmg scenario: ‘a military officer
(Colonel Lee) is doing her own estate planning with her famii-
ly (2 husband and a young son) in mind.- Colonel Lee decides
to participate in Servicemen’s Group Life Insurance (SGLI) at
the maximum amount: $200,000 in:coverage. She lists her
husband as primary beneficiary and her son, by name, as con-
tingent beneficiary. Unfortunately, the Colonel and her hus-
band are subsequently killed in a car accident. . Her son is
seventeen years old at the time of his parents’ death. Because
the Office of SGLI will not pay proceeds to a minor, court
intervention is required to appoint a guardian of the property
(or conservator) to receive the funds. Although one of the
boy’s aunts (Aunt A) is nominated in Colonel Lee's will as
guardian, Aunt A is not a resident of Colonel Lee’s domicile,
and the court cannot legally appoint Aunt A as guardian.
Eventually, after much expense and delay, the probate court
appoints Aunt B, a proper resident, as the boy’s guardian. By
this time, the boy has applied to several colleges and he has
been accepted at one of them. He is rapidly approaching the
age of majority (eighteen), and Aunt B’s attorney informs her
that she will have to pay to the boy any unexpended monies in
the guardianship when he reaches majority on his eighteenth
birthday. He is a nice boy, but immature. She considers using
a portion of the money for prepaid college tuition, -but is
advised that the state law in this area is unsettled.: She then
decides to ask.for court approval of the tuition prepayment,
Unfortunately, the boy turns eighteen while court proceedings
are pending. The Aunt’s attorney ‘advises her that she must
release the monies that she is holding and she reluctantly
gives the boy a check for $200,000. He then purchases a few
things that he always wanted (like a fast car and a big boat),
and he decides to postpone college for a year or so... . .

This nightmarish scenario, and similar problems, could hap-
pen to the family of any soldier who does not carefully plan
for- property transfers for the benefit of his or her children.
Estate planning vehicles exist that can mitigate or eliminate

the potential for problems like those described above. One of

these vehicles is the Uniform Transfer to Minors Act!/Uni-

‘UNlF TRANSFERS TO MINORS Acr 8B U.L. A 497 (1983) [heremafter UTMA]

2UNIF Gm's TO Mmons AcT, 8A U.L.A. 375 (1966) [hereinafter UGMA]

HER

form GlftS to Mmors Act2 (hereinafter UTMA/UGMA) The
UTMA/UGMA presents-a unique advantage to the military
legal assistance attorney (LAA): relatively uniform applica-
tion, independent: of -other state law, regardless of
jurisdiction.3 In contrast, the alternative forms of property
transfers for minors:(i.e., creation of-a trust or use of a
guardianship) are tied to'specific state laws that vary from
jurisdiction to jurisdiction. Given our diverse and mobile
client base, LAAs may find it difficult or impossible to advise
a particular client on the application of trust or guardianship
laws to that particular client’s situation. However, the same
LAA can become knowledgeable in the provisions of the
UTMA/UGMA custodianship, and render competent advice
on the application of the custodxanshjp to spec1ﬁc family situ-
atlons and hypothetical future events.

Purpose of Article . -

This article is a comprehensive guide to the custodianship
created pursuant to the UTMA or its predecessor, the UGMA.
This article describes the UTMA/UGMA, examines its provi-
sions and the case law interpreting those provisions, and con-
cludes with a general comparison of the UTMA/UGMA
custodianship with alternatives (e.g., trusts and guardianships)
in a testamentary transfer situation. The article also contains
two appendices. Appendix A contains a discussion of the
UTMA/UGMA as a vehicle for inter vivos gifts. Appendix B
is a table that indicates, by state, those states that have adopted
the UTMA and UGMA and how each state has varied the age
of mandatory distribution. . ,

After reading this article, the LAA should be able to advise
any military client on whether an UTMA/UGMA custodian-
ship is a reasonable method of testamentary transfers of prop-

‘erty for the benefit of a minor. The LAA will be able to assist

the client in establishing the ‘custodianship through'language
in a will or life insurance designation. Most importantly, the

" 'LAA will be able to explain o the client exactly how a custo-
i dlanshlp works and answer, with some conﬁdence any "what
) questlons that the client might have.

i

o

3Every state has adopted some variation of the UTMA or UGMA (see Appendxx B).' The UTMA and UGMA were intentionally designed to operate mdcpcndently
of state laws governing trusts, guardianships, and other fiduciary relationships. See, e.g., UTMA, supra note 1, § 12(b). Because the UTMA and UGMA are uni-
form laws, they have the additional advantage that a state court interpretation in one jurisdiction will be persuasive authority as to the lnterpretanon in other juris-

dictions.
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Purpose of Property Transfers to Minors™ /| . " o~

¢

- . r

Why might someone wish to transfer propcrty to a mirior? -

For transfers contemplated during the transferor’s lifetime

(inter vivos transfers), the primary motivation usually s tax "
savings: possible savings to the transferor on income taxés,}t -
gift taxes, and estate taxes. For transfers contemplated on: thés

donor’s death (testamentary transfers), the primary motivation
usually s to establish controls over money and property: to be
used for the benefit of the transferor’s minor childten:
Although:many EAAs may nevei: advise a client on inter
vivos transfers, LAAS will be ‘involved in testamentary (e.g.,
life insurance and will preparation) -planning.4 - Hence, this
article focuses -on th¢ use of custodianships in testamentary.
planning situations: ‘as repositories for hfe 1nsurance proceeds

or probate assets. - - u s S P T T R V1S

iy . i ,;?"‘)f \ AR B A AJI‘;',“". !

Altemattve F orms of Transfer to Mmors I

ety i ' ‘ ) ! ¢ [

Generally, property can be transferred oumghtno the minor,!
or some fiduciary can be designated (as either a guardian; 2

trustee; ior an UTMA/UGMA custodian) to hold and manage

the property for the minor.5 'As a‘general matter, guardian-

ships, trusts, and custodlanshlps can be compared by placing

themon a spectrum. Do e

NHI R Lo gt el . USRS [
. Alternative Choices for Transfers to Minors:
[EETRTRS (V6N W

e 'Cusiddianship

...;...--.-.'--.
(LA M s EEE A fl

'PHOGRESSWE' 'CONSERVATIVE' T

T R o e

On the conservative (right) side of the spectrum are iarrange-
ments established with the primary objective of ensuring that

LT L T (TS I E A T Laonn

-

~ the minor’s property is not abused or wasted: the fiduciary

~may be required to post a bond, may be limited in what he or
 she can do with regard to investments, and may be required to
seek periodic court review and approval of the fiduciary’s

‘"'management decisions. On the other end of the spectrum are
‘arrangements,'established with the objective of ensuring that

the costs of administration are minimized and that investment
possibilities are maximized through reduction of court super-
vision, relaxation of investment: restrictions, and elimination
of bond requirements. On this spectrum, we can place the
guardianship at the right, or “conservative,’ end:; useful
where the trustworthiness of the fiduciary may‘be an issue.
We can place-the custodianship at the left, or ‘“progressive,”
end: useful for.reducing costs and other administrative
requirements when the trustworthiness of the fiduciary is not
particularly at issue. Finally, we can place the trust anywhere
on this spectrum that we desire, because a trust-may be written
in either a conservatlve or progressWe manner... . i

The UTMA/UGMA

TR : R EIT LIRS

What ls the UTMA/UGMA’ e
The UTMA/UGMA custodxanshlp has been descnbed asa
“statutory form of trust or guardianship.”7 “Property is:trans-
ferred to a custodian; who manages the property and 'associat-
ed income for the benefit of the minor. When the minor
reaches a certain‘age, any property remaining in the custodlan-
shlp is dlstnbuted outnght to the minor. - Lo e

SN i ‘~~mm‘,“ T
The custodlanshrp isa relanvely recent creation. In 1955,
the New York Stock Exchange sponsored the “Act concerning
Gifts of Securities to Minors” (1955 Act). The 1955 Activas
created to handle the perceived need fora simple, inexpensive
method for.inter vivos gifts of securities to minors. Securities
dealers were concerned with a‘particular problem created by
outright transfers to minors: that the incapacity of a minor.to
contract could lead to a minor disaffirming a-§ale or purchase
‘ o FE A FRARE ; HEAR BERES : o

I T L I C I U PR UL U B S SO LRI LR P

RATH Pt S P D ST

4DEP'T OF ARMY, REG. 27-3, LEGAL SERVICES: ' THE ‘ARMY LEGAL ASSISTANCE PROGRAM, para. 3-6b (30 Sept. 1992)! Legal assistance attornieys are required to
dounsel estate planning clients about available SGLI elecllons ‘See Message, Headquarters, Dep’t of Army, DAJA-| LA subject: Legal Assistance on Servxcemen s
Group Llfelnsurance Elections (IOQ9OOZDec 92). & N T P st e T Lo i

LA B : aied ' AT it ] : N
5For a deta.\]ed companson of guardlanshlps. trusts. and custodlanshlps. .;ee Wllham M. McGovem, Ir., Tmsts Cu.\'todranshtpsnand Durable Powers 2'1 RF,AL
PROP ProB., ANDTR. J. Sprlng 1992, at 1, 1-10. Oumghl g'lﬁs to minors are partlcularly problcmatlc The minor usually is considered mcompetem fo deal wrth
the pmpe&y. and’ any i{ttempt to sell exchange. mortgage, or lease the property is uncertain until the ‘child attains majority. See Ferguson Gifts 10" Minors Can
Reduce Estate, But Require Choices, 50 TAX'N FOR AcCTs. 38,°42 (1993); Comelius Coghill & Mark B. Edwards, Transfers to Minors='Basic Technigues, 4 PROB!
& Prop., Jan.-Feb. 1990, at 20. In any event, because no reasonable parent would give valuable property outright to a:mirior, that'option will not be discussed fur-
ther in this article.

6 Guardianships of the property, or conservatorships, generally are creatures of the common law as modified by the state. Guardianships can be extremely restric-
tive and dangerous for the guardian who presumes to spend the minor’s money without court approval. | As one author recently noted about guardianship law in
Connecticut, “It is always a prudent practice for a guardian to get court approval before making expenditures from a minor’s estate.” Orsini, Guardian of a Minor’s
Estate: How Far Can the Guardian Go in Expending the Minor’s Money?, 8 CONN. Prob. L.J. 275, 276 (1994). However, the Uniform Probate Code has varied
the common law conservatorship to make it more progressive. In those states that have adopted the Uniform Probate Code, the conservator has legal title (as with a
trustee) and some of the eommon limits on investment-and court supervlslon requirements have been eliminated. Unir, PROBATE CoDE § 5-423(b), 8 U.L. A 555
(l989)[here1nafterUPC] to : : R LAY IR T VI PN T o
SA e D ‘ ' R D I8 I TR P HRRE O U R oL G eyt T A A

TUTMA, supra note 1 (Prefatory Note). o
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of a security,: Under the 1955 ‘Act, thitd parties dealing w:th
custodians were protected from capricious minors.8 - ;

The 1955 Act was followed in 1956 by the UGMA, which
included cash as well as securitiés as types of property that
could be transférred into a custodianship. In 1966 the UGMA
was revised and amended to increase its usefulness, both with
regard to the types of property that could be placed in a custo-
dianship and with regard to the persons. or institutions that
could serve as custodian. The UGMA was revised ‘and restat-
ed in 1983, being renamed the UTMA to reflect: that not ail
transfers possrble under the new version were glfts 9

. ¥

Every state. has adopted some versron of the UTMA or the
UGMA. As of January 1995, forty-three states and the Dis-
trict of Columbia had adopted the more progressive UTMA. 10
Additionally, the few jurisdictions still operating under the

UGMA were replacing it with the UTMA at the rate of -

approximately two states a year.!! Accordingly, the text of
this article will be devoted pnmarlly to the more prog'resswe

UTMA, with any srgmﬁcant variation from the UGMA " men-

tioned in the footnotes
; ! Types of Property That May’Be‘
Transferred into a Custodianship '

In UTMA jurisdictions, “every conceivable legal or equi-
; q

table interest in property of any kind, including real estate and

tangible or intangible personal property,” may be placed in
custodianship.)?2 There are no upper limits on the dollar value
of property that may be transferred into a custodianship. '3

How to Transfer Property into a Custodianship -

Transfer of property into a custodlanshrp is relatrvely sim-
ple The most common forms of transfer are inter vivos grfts
and testamentary transfers 14
Ldf ownership in the property is customarily in registered
form (e.g., bank accounts, securities, automobiles) or recorded
form (i.e., redlty), an inter vivos transfer usually is completed
by registering (or recording) ownership in the following form:
“[Name of Custodian], as custodian for [Name of Minor],
under the {Name of Enacting State] Uniform Transfers to
Minors Act.”15 If ownershrp in the property is not customari-
ly in registered form, a written document purporting to trans-
fer the property into a custodianship, signed by both transferor
and custodian, is necessary and sufficient to complete an inter
v1yos transfer.16 . However, for property that is not customarily

_ inregistered form, a custodianship only can be established if
: the transferor and the custodian are different persons.!7 -

Once these prereqursttes are satisfied, legal title to the prop-

. eIty is indefeasibly vested in the minor. 18 Physical transfer of
... tangible property is not required, nor does the death, incapaci-

ty, renunciation, or other ineligibility of the custodian void the

81d. Dealing whh property in the name of a mindr created difficulties for third pames (e.g8., brokers weré concemned that a2 minor could “disaffirm” the sale of a
secunty) Addltlonally, the formal guardianship was not an adequate’ substitute because of the expense “of setting up the guardlanshlp and the limits on types of
transactlons (e g m some states guardians could not venture mto “nonlegal” secuntres) and requlrements for accountmgs Id. o

9Id “For example a thrrd party owrng a debt to a mmor may ‘be requrred to transfer the money into an UTMA custodianship. Id. § 7

B

'“See Appendrx B

1 See TIAGSA 'Practice Note, Testamentaly Transfers Using UGMA or UTMA, ArMY Law., Dec. 1993, at 42, Jurisdictions adopting the UTMA have made modr-
ﬁcanons to the Umform Law but these vanatlons from the uniform act tend to be “relatively minor and ummportant McGovem supra note 5, at 5.

12UTMA, .rupra note 1, § | cmt .
13The UTMA at § 6(c) (Other Transfer by Fiduciary) and § 7(c) (Other Transfer by Flducrary) mentions $10,000 limits on custodial transfers in certain situations.
Id. These provisions apply to trustees, creditors; and insurance companies who have some legal obligation 6 the mlnor and desire to satisfy that obligation by cre-
ating, sua sponte, a custodianship. Neither bf these provrsrons applies to the parent who, desiring fo make an inter vivos gift or a testamentary disposition (i.e. by
will or hfe insurance beneficrary desrgn'atron), spectﬁcally references the UTMA in the transfer document.

| S

14The UTMA allows for other forms of transfer, including an irrevocable exercise of a power of appointment in favor of a minor (UTMA § 4) and sua sponte cre-
ation of custodianships by personal representatives (UTMA § 6), trustees (UTMA § 6), and other third parties (UTMA § 7) obhgated to a minor.

150ne also can use words to the same substantive effect. UTMA, supra note 1, §§ 3, 9. See also Singer v. Brookman, 578 N.E.2d 1 (1lL. App 1 Dist. 1991) (custo-
dianship under the UTMA or UGMA not created unless transferring document specifically references the Transfers to Mmors or Gifts to Minors Act); Hanson v.
Hanson, 738 S. W 2d 429 (Mo. 1984) (custodianship under the UGMA not created where account estabhshed ]omtly in names of parent and child).

'GUTMA, supra note ‘l. § 9(b). Physical delivery of the property in questron is not a legal prerequisite to a completed transfer. 1d. cmt.

171d, § 9. If the transferor and the custodian were one and the same, the 'custodianship could be subject to abuse as the proof of donative intent (the document)yis
controlled by the transferor See rd cmt L

1814, § 11. Once the custodranshrp is established, neither the transferor nor the custodian cannot divest the minor of the property. For example retrt]mg the proper-
ty as Totten trust with the minor as the beneficiary is not permitted. Matter of Estate of McGlaughlin, 483 N.Y.S.2d 943 (N.Y. Sur. 1985). A Totten trust is a_
payable-on-death account in which the “beneficiary” (e.g., the child) has no rights in the account unless and until the “owner” (e.g., the parent) dies. '

MAY 1995 THE ARMY LAWYER s DA PAM 27-50-270 ° 5.




transfer into custodianship.!? . If the nominated custodian is
unable or unwilling to serve, a successor custodran 1is appomt-
ed as discussed below. .. < ... AP e

Case law indicates, however, that certain situations require
the inter vivos transferor to consider additional precautions
when creating. the custodianship. If the corpus of the transfer
is community property, both husband and wife should agree in
writing to the creation of the custodianship. In the absence of
this agreement, the transfer may be voidable by the nonassent-
ing spouse.?0 -Additionally, if the transferor and the intended
custodian are one and the same, the transferor also should
specify in writing that the transfer is being made: with dona-

-

and without.aicomplete gift certain: advantages, such as
income tax savings,; may not be achieved.22 -, .+ o -

.Custodianships'also may be established through a testamen-
tary disposition such as a life insurance beneficiary designa-
tion23 or:(in most states) a will :provision.24 - Contingent
interests become custodial property, however, only if the des-
ignation is irrevocable. ' For example, custodians may be nom-
inated to receive property in a will or on a SGLI designation
form, but these testamentary designations are revocable at any
time prior to the ‘death of the putative transferor.25 Only at the
transferor’s death would the desrgnauons become irrevocable
and actually transfer property ownership into the custodian-

tive intent.2! ‘Donative intent is necessary to complete a gift,

VO o : o N L - : LN TR

ship. This distinction may be important, because the conflicts

T

. , e
s ’ (M L S ; A §]

'9UTMA supra note 1. § ll Inre Mamage of Stephenson 209 Cal, Rptr 383 (Cal. App. 2 Dlst 1984) Llppner v, Epstem. 421 N. Y S.2d 920 (N Y AD. 2 Dcpt
1979). L ‘ ‘ e ‘ S RETE - St

Nnce Mamage of Stallworth, 192 Cal App 3d 742 (éal App 1 Dist. 1987) (commumty property cannot be placed ina custodlanshrp wrthout wntten approval of
both husband and wife); In're Marriage of Hopkins, 74 Cal. ‘App. 3d 591 (Cal. App. 2 Dist. 1977) (transfer of community propérty w1thout consent of spouse may
be voidable by spouse); In re McCurdy's Marriage, 489 S.W. 2d 712 (Tex. Civ. App. 7 Dist. 1973) (spouse’s approval to transfer community property into ‘custodi-
anship was ‘unclear, value of property. in custodianship could be considered for purposes of division of property). But ¢f. Voss v. Voss, 1992 WL 120270 (Del.
Fam. Ct. 1992) (In this case, the wife acquiesced in her husband’s handling of family finances and the husband transferred money into custodial accounts. Because
there was no evidence that the husband was intentionally trying to reduce the size of marital estate in anticipation of divorce, the court would not consider custodial
property to be marital property subject to division on divorce.); Poe v. Poe, 1994 WL 59418 (Va. App. 1994) (In this case, because there was no evidence of fraud,
the appellate court refuséd to review the trial court's decision that an UGMA custodianship—created two years before a divorce action—was not mantal property. )

Parker v.. Parker, 492 N.W.2d 50 (Neb App 1992) (Cuslodral property is mdefeasrbly vested and boum will not make it marital property ).
I ‘ [

21 The u-ansferor/custodran might use language such as, “I intend by this writing to indefeasibly invest title to this property in (name of minor).” See UTMA, supra
note I, § 11(b). At common law, a completed gift required two elements: delivery and donative intent. The UTMA specifically recognizes the problem of proving —
delivery when the donor and the custodian are the same and there is no written requirement to document the gift. The UTMA does not allow for creation of a cus- |
todianship in this circumstance. See supra note 17 and accompanying text. However, even when written documentation of the custodianship exists (e.g., the cre- ‘
ation of a custodlal bank account) some courts have mdlcated that there may be a problem wrth the donauve intent element when the transferor and custodian are
one and the same. Specrﬁcally, a few courts have mled that the mere opening of an account styled as an UGMA account (see State v. Keith, 610 N.E. 24 1017,
(Ohio App. 9 Dist. 1991); Golden v. Golden, 434 So. 2d 978 (Fla. App. 3 Dist. 1983) (Golden I); Heath v. Heath, 493 N.E.2d 97 (Ill. App. 2 Dist. 1986)) or an
UTMA account (see Golden v. Golden, 500 So. 2d 260 (Fla. App. 3 Dist. 1986) (Golden ID) creates only a “rebuttable presumption”.of a completed gift, But of.
Allen v. Allen, 301 So. 2d 417 (La. App. 2 Cir. 1974) (opemng of custodial bank account constituted completed gift). In Golden I, the court held that the testimony
of the transferor that he had no donative intent was insufficient to overcome the rebuttzble presumption. Accord, Heath, 493 N.E.2d, at 97. More troublingly, in
Golden I, a case involving the same father transferor with a different child beneficiary, the court held that a showing of expenditures from the alleged custodial
account for child’s “education, maintenance, or rehabilitation” could rebut the presumption of donative intent. .Golden II seems to rely on the proposition that the
father is required to provide support to his child, and any putative glft" which is later used to satisfy an obligation of the glftor is.not really a gift at all. However,
Golden 2 undermines the certainty of a custodial gift, and the potential tax advantages of such a gift (see Appendix A), by allowmg plaintiffs to use evidence of
actions taken months or years after the time of the gift as relevant on the issue of donative intent. In the case, In re Marriage of Agostinelli, 620 N.E. 1215 (IlL.
App. l Dist. 1993), the court rejected the father/custodian’s claim that he lacked donative intent because he had established the accounts for purposes of “tax avoid-
ance.” The court noted that the father had told his wifg at the time of account creation that the money was for the child’s education, that the father made no with-
drawals until several years after the account was created, and that the father had filed tax returns for the children recognizing the account interest.. If the gift does
fail, the account is likely to be consrdered as a Totten trust—that is, an account actually owned by the putative transferor/custodian which is payable to the minor
beneficiary on the putative transferor/custodian’s death. See Applrcatron of Muller, 235 N.Y.S.2d 125 (N.Y. Sup. 1962); In re Miller’s Estate, 377 N. Y.Ss2d 944
(N.Y. Sur. 1975) (comparing custodianship to Totten trust arrangement). The Totten trust is not a completed gift and does not have any of the advantages associat-
ed with inter vivos gifts to minors, See discpssion in Appendix A. oy , U e : .
T s e e B e e

22See infra notes 101 05 and accompanymg text.

tuo o I Lo 7 oy . ¢ ‘ ' ¢ . IR |
YTMA, supra note 1, §§ 3, 7 (see also Appendix B of this article). Both the Office of SGLI and at least one commercial insurance company wrll accepl custodr-'
anships created under any state"s version of the UGMA/UTMA as proper beneficiary desrgnatlons “There are no states for which USAA Life will not accept a
custodianship pursuant to that particular state’s UGMA/UTMA as a beneficiary desxgnatlon Letter from Life Insurance Counsel, USAA Life Insurance Company ,
(Oct. 12, 1993) (original on file with author) [hereinafter USAA' Letter]; Message, Headquarters, Dep’t of Army, DAJA-LA, sibject: Elimination of By-Law Des-
|gnatrons Under the Servicemen’s Group Llfe lnsurance Program Cha.nge, para. I (0310002 Mar 93).

4UTMA, supra note 1, §§ 3, 5. Although all states allow for creation of custodianships through life insurance beneficiary desrgnanons Mlchrgan Mrssrssrppl and o
Vermont still do not a.llow for custodlanshrps created by will. See Appendix B.. : ‘ . - '

2538U.s.c.§1970(a)(1991). y S T T
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of laws provisions in the UTMA .are premised on the location N Costs of a Custodtanshtp Coov b
of  the parties and property as deterrmned at the time of the o ‘ i BRI
property transfer7-6 e L A A L . The UTMA provrdes ltttle dlscussmn of costs assocmted
R A PR o : with the custodianship. Generally, a custodian is entitled to
o) -« 'Custodianships. for the beneﬁt of multlple beneficiaries are reimbursement from custodial property for “reasonable com-
' not permitted.2” - This prohibition may or may not be onérous, pensation” and “reasonable expenses incurred in:the perfor-
depending on whether the transferor desires to divide assets in mance of the custodian's duties.” **“Réasonable” charges can
a predetermined way between beneficiaries or wants the chil- be:determined by agreement; but, failing agreement, may be
dren to receive beneﬁts on an as-needed basis. - established by reference tora state statute or court order. How-
¢ Co : ever, under no condition may a transferor who also is the cus-
Who May Serveas Custodtan’ R R todian receive compensation.36 : ; rl
Generally, any person who has attamed the age of twenty- i The Custodmn s Respons:bzhtzes G
one,28 or a “trust company,”2%:may serve a$ custodian. Only Cobe
one custodian is authorized.30 *Nonresidents and foreign citi- AS & general matter, the UTMA gives the custodlan broad
zens may serve as custodians.3! If the transfer is intended to dlscreuon in handling the minor’s property. If the custodian
avoid estate taxes, however, having either the transferor or the avoids a few specific problem areas, the trustworthy custodian
spouse of the transferor serving as custodian is inadvisable.32 " need not worry about the possibility of legal liability to the

minor or third parties.
The UTMA has extensive provisions for appointing a suc-

cessor custodian when a nominated custodian is ineligible, ' . Investments

unwi]lmg, or unable to serve.33’ Generally. the transferor has b s
the ‘authority to de51gnate a successor if a ‘successor 1s needed . . Inmally. a custodlan 1s reqmred to take control of custodral’
prior to, or at the time of, the attempted transfer;3 otherwise, property and, if appropriate, register or record the title as cus-
the authority to designate a successor lies in the current custo- ., - todial property.3” The custodian may, in his or her discretion,

dran or, if that person faﬂs to act, thﬁ minor.35 ' vretam any custodial: propertyw in the form ongmally recexved

gt

Ly TE st

f’\“ 26 See mfra notes 76- 84and accompanymg text. 71 s i o T
27 UTMA supra note 1, §§ 10, 12(d)

mld §§ 1.9, A transferor under the age of 21 may:serve as custodran for certain types of properry d L

IR SR : i :
29Id A trust company isa f nancral institution, corpoxauon. or other Iegal ennty authonzed to exercise genera.l trust powers Id. § 1(17)
3°ld § !0 When the state of Nevada adopted the UTMA, Nevada omrtted this section (§ .10) specifically prohrbltmg the use of “co-custodians.” However. the
remainder of the UTMA '(as adopted in Nevada) makes multiple references to the custodian in the singular (e.g., “the custodian,” “an adult,” “a trust ¢dmpany™). It
is unlikely, therefore, that Nevada intended to create the possibility of muluple persons or entities servmg srmultaneously as “co-custodians.” See NEv. RES. STAT.
§§ 167. 010to 167. 100(1985) . s , : oy g 0

31The UTMA/UGMA does not contam any re51dency requirements for custodians. In Estate of Ma.ntzouras 585 N.Y.S5.2d 724 (Surrogate s Court New York
County, 1992), testator Mantzouras, a New York domiciliary, died and left a will providing for a substantial bequest to his grandnephew, Elias, a minor living in
Greece. The will allowed the executors to make the bequest “to any relative of the minor as custodian for the minor under the applicable Gifts to Minors Act.” The
execulors sought to give the money to Elias's father, a Greek citizen, as custodian; and a guardian-ad-litem appointed by the city challenged this custodianship on
the grounds that appointment of an unbonded, nondomiciliary alien would leave no safeguards for Elias’s protection. The court held that “absent a specific require-
ment in the UGMA that a custodian must be a resident or citizen of the United States a nonresident alien may be named custodian.” Id. at 726. The court rejected
application of New York's general statute on fiduciaries (which. required appointment of a resident as cofiduciary when a nonresident was named as fiduciary)
because “it is clear the draftsmen of the UGMA intended that in most ¢ircumstances, a custodian would be appointed and serve without court involvement.”. Id.
The ability to designate nonresidents and aliens as custodians is good news for the military attorney, because military clients often have relatives living away from
the client’s state of domicile. Many clients may want a foreign national, as in Mantzouras, designated as fiduciary.

32UTMA, supra note 1, § 9 (comment).
B4 §18.

3174 § 18(a). L o o o ,

351d. § 18(b), (¢), (d). This section is complex and contains multiple limitations on who can appornt whom as successor custodian.
v 361d. § 15(), (b). Any custodian may, it his or her option, serve without compensation. /d. cmt.

371d. § 12(a). Absent a specific court order, a custodian is not required to post a bond. /d. § 15(c).
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Only if the custodian intends to actively manage the custodial
property need the custodian be concerned with the standard of
care ‘or;other liability issues discussed in l:his section,38
ST : Dot
If the custodian begins to. actively manage the property, the
custodian ‘may iinvest and manage custodial property. with “all
the rights, powers, and authority over;custadial property that
unmarried adults have over their own-property.”3% ‘Under the
UTMA, the. custodian must-exercise this authority with the
“standard of care that would be observed by a prudent person
dealing with the property of another.”40 TS

Are certain investments too risky;' so that the custodian may
be liable for any loss of principle? Furthermore, are certain
investments: too conservative, so that the custodian may be
liable for loss .of income?, Case. law4! helps. to jllustrate this
“prudent person dealing with the property of another” stan-
dard. ... o b oL ol i '

e

.- First, the UTMA standard is & miore conservative standard
than a “prudent person dealing with one’s own property,”
because a prudent person may take certain risks, with his or
her own property that a prudent person would not take with
someone else’s property.42 The “prudent person dealing with
the property of another” standard emphasizes ‘preservation of
capital over growth of capital:43 . ‘Therefore, although custodi-
ans should not convert custodial property into cash under the
mattress, custodians do_not have to seek an investment with
the highest available yield if they can cite concerns about risk
or liquidity.#4 Thus, conservative investments are not a poten-
tial source of liability for the custodian.

' IS Canai e

- Investments on, the speculative: end of the spectrum are
another matter... Speculative investments should be avoided.
For example, custodians should. probably avoid-investing in
speculative penny stocks.43; Custodians also should avoid
putting custodial assets:into speculative business ventures.46

PR EREE LRI TR

: “‘.i‘ LRI T et i e Cl e
. g e i L
W See id. § 12(b) cmt. Thus, if the custodianship is created with some risky investment such as. B, "penny stock tlic cust dian need not rush lo se]l the stocks in an
alittempt to avoid liability As long as the onginal custodial property is properly registered and accounted for, that its value may subsequently go to zero will not
give the minor any iecourse against the custodian Section 12(¢) also contains limits on irivesttnlents fn life {nsufance! T L e

TN :'El . S SR e e
Wrd § 13(a).” Although ‘custodians may be 'granted ‘this broad pbwei' to manage property. and change the ‘form of property, why would: third parties want to deal
with a-custodian? ; Third parties might have legitimate concemns about whether the custodian is properly appointed, or whether the property.is being managed and
expended under the proper custodial standards of care (discussed later). However, the custodianship arrangement is structured so that third parties can “act on the
instruction of, or otherwise deal with,” anyone holding themselves out to be a legitimate custodian or transferor. Third parties so acting, in “good faith” and in the
“absence of knowledge” of a problem with the custodianship, are protected from personal liability to the minor or the minor's representative if that liability is
premised on the invalidity of the custodianship or the impropriety of any property transaction. /d. § 16. Without a duty to look beyond the custodian’s assertions of
custodial validity and transactional propriety, third parties are more likely to deal with putative custodians. This, of course, makes the custodian’s job easier. P
Unfortunately, this provision also makes it easier for the negligent or dishonest custodian to waste the custodial property and leave the minor without any decent :
remedy. S

4]d § 12(a), (b). The comment to § 12 indicates that this standard was intentionally varied from the UGMA standard of “one who is seeking a reasonable income
and preservation of his capital.” The UTMA standard was redrafted to ensure that courts would apply it as an objective standard. The original UGMA standard,
which emphasized how the custodian might deal with his or her own property, was considered by some courts to be subjective... See, e.g., Matter of Levy, 412
N.Y.S8.2d 285, 291 (N.Y. Sur. 1978) (custodian is not a fiduciary under New York laws and the UGMA standard of care is so broad that normally courts will not
substitute its judgment on expenditures for that of custodian). However, the UTMA standard supersedes the UGMA standard in UGMA states subsequently adopt-
ing the UTMA standard (see Buder v.:Sartore, 774 P.2d 1383 (Colo.:1589)), although two states (Georgia and Illinois) adopted the UTMA but specifically amended
it to keep the UGMA standard; see 8B U.L.A. 537-38. In any-event, a custodian who stays within the bounds set by the UTMA standard will satisfy the standard of
care in UGMA jurisdictions. - Aside from the standard provided in the UTMA, an UTMA custodian “is not limited by any other statute testricting investments by
fiduciaries.” UTMA, supra note 1, § 12(b). Thus, individual state laws restricting or limiting the investment powers of personal representatives, trustees, or
guardians do'not apply to the UTMA ‘custodianship, effectively removing the custodianship from state law and making its application more uniform across the vari-
ous Junsdictions However, ifan UTMA custodian has a special skill or expertise, he or she is expected to use that expemse Id § l2(c)
N LAEETRY B U

4lThe UTMA standard of care mirrors the standard established for ﬁducmries in the Uniform Probate Code (UPC). UPC, supra note 6, § 7-302,'and the case law
interpreting the UPC standard may be used to interpret the UTMA ‘standard. -UTMA, supra note 1, § 12 cmt: Unfortunately, much of the UPC case law is useless
when attempting to interpret the UTMA standard. Uniform Probate Code cases involving alleged fiduciary breaches by personal representatives often hinge on the
requirement that personal representatives must settle the affairs of an estate and distribute the estate in a short period ‘of time—considerations that-do not normally
impact the UTMA custodian. : Some jurisdictions (e.g., ‘Arizona) use a standard of care for trustees identical to the UTMA standard; cases interpretin'g the actions of
a trustee in these jurisdictions also may be helpful. See, €. g Shriner s Hosp. for Children v‘ Ga.i‘diner, 733 P2d 1110 1111 (Az. 1987) (see infra hote 48 for a
summary of this case). PR R ‘

428¢e, e.g., Estate of Tessier, 468 A.2d 590 (Me. 1983) (interpreting UPC standard of care).
43 Buder, 774 P.2d at 1387.

4 1In Estate of Tessier, 468 A.2d 590 (Me. 1983), the court rejected the plaintiff’s contention that failure to move inoney from bank accounts and treasury notes
(then yielding from 6% to 7.5%) to six-month money market certificates (then yielding 11%) was a b,rez(ich of the fiduciary duty. . T o
o to i P Pt i . . [ RS S B (T P O T I A i IR B i

45 Buder, 774 P.2d at 1383 (UTMA custodial investment in “blue chip” stocks ‘was acceptable. but not custodial investment jn penny stocks). | . L

46See, e.g., Tessier, 486 A.2d at 590. - T R R . e
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A custodian who wishes to invest in .speculative or complex
investments is well advised to' get professional advice,4’
although custodians must make their own ‘decisions based on
that advice and not delegate authority to others to make the
decisions.48

Custodians who actively manage custodial property, how-
ever, may pick from a wide variety of acceptable investments.
Savings accounts, insured certificates of deposit, treasury
notes, bonds (other than junk. bonds), and common stocks of
hlghly capitalized compames49 all would fall in the UTMA
investment standard Addmonally. the purchase of mutual
funds which invest primarily in the above investments would
be acceptable.5°

Asrde from the general standard of care and forms of allow-
able investment, custodrans must be aware of a few other ha—
bility pitfalls. ,

Custodrans should be careful to tdentlfy thelr status (e. g "
“John Doe as custodlan for Jim Doe") on all documents (such
as account forms, purchase, agreements contracts) generated

e

during the course of the custodianship.. Proper identification
of custodial status limits the potential for personal liability in
the event of a lawsuit involving an alleged breach of contract
or tort.5! '

Certain property should not be commingled. For example,
the custodian-should not mix custodial property with noncus-
todial property.52 Additionally, custodial property maintained
for different beneficiaries should not be commingled.33 Final-
ly, even in cases where the custodian is only handling custodi-
al property for a single beneficiary, the custodian should keep
property transferred in different ways (e.g., inter vivos versus
testamentary) separate if the age of mandatory distribution
varies depending on how the property is transferred 54

Custodial property may not be placed in a joint tenancy
with nght of. survnvorshxp,55 although joint ownershlp in the
form of tenants in common is permrss1ble 6

Although the UTMA is silent on the issue of self-
dealing, the custodian probab[y should avoid any transactions
that mlght give the appearance of benefiting the custodran at
the expense of the custod1a1 property 51

"’See Estate of Falk, 1991 WL ,6380 (an App 1991) (mterpretmg UPC standard of care). In.Falk, a personal representative was found to have breached his
fiduciary duty. Under the terms of a land contract, the personal representative had the power to cancel the contract, get the land back, and keep all previous pay-
ments as liquidated damages if the debtor defaulted. When the debtor did default, the personal representative settled with the debtor by allowing him to keep one
quarter of the land in exchange for returning the rest. The court stated that the personal representative should have investigated the enforceability of the contract,
the money needed to enforce the contract, and the recovery that could have been had, prior to settling with the debtor.

f . #8See Shriner’s Hosp. for Children v. Gardiner, 733 P.2d 1110, 1111 (Az. 1987) (interpreting Arizona trustee standard of care identical to UTMA standard of care)
In Shriner’s, a trustee allowed a stockbroker to make independent decisions about purchases and sales of stock. The court held that the t:rustee 3 delegatron of
responsibilities that she could reasonably be expected to perform herself (the purchase and sale decisions) was a breach of the fiduciary duty.

49For purposes of trust law, investment in “speculative™ stocks can be avoided by purchasing stocks in “established or seasoned” companies and avoiding “newer
or smaller” companies. See GEORGE T. BOGERT, THE LAW OF TRUSTS AND TRUSTEES § 612 (rev. 2d ed. 1980).

SOUTMA, supra note 1, § 12 cmt. However, mutual funds carry some risk for the custodian. First, the custodian may not be able to ascertain exactly what the fund
manager is investing in {e.g., as with the recent problem-of derivatives in the bond market). Second, if the fund is invested in risky assets and the fund loses money,
the custodian could be held liable for letting someone else (e.g., the fund manager) make decisions. See Shriner’s, 733 P.2d at 1110.

51 For contract claims, the custodian will not be personally liable on the contract so long as the custodial capacity was identiﬁed either orally or in writing, when
entering into the contract. UTMA, supra note 1, § 17(b)(1). Additionally, the custodian wili not be personally liable on a claim sounding in tort or other claim aris-
ing from ownership of custodial property unless the custodian was “personally at fault.” Id. § 17(b)(2). Likewise, a minor is not personally liable unless personally
at fault. Thus, third-party creditors generally are limited to claims against the custodial property. /d. (comment).

s2id, § 12(d). . But see Matter of Levy, 412 N.Y.S.2d 114 (N Y, Sur. ]978) (commmghng of funds in UGMA Junsdlctlon will not be punished i in absence of bad
faith, willful wrongdomg, or gross neghgence) In Gray v. United States, 738 F. Supp. 453 (N. D. Ala. 1990), a custodran mingled her own personal funds with cus-
todial assets. The Internal Revenue Service (IRS) taxed the custodian on the income from all the assets in the account, lncludmg those asséts that were arguably
custodial assets. The custodian challenged the assessment, and the court held for the IRS.

S3UTMA, supra note 1, § 12(d). v

. 2 PR ) . ) : vk
5414, (comment); see alse Appendix B (for variations in age of distribution by method of transfer). For example, a minor may, on a parent’s death, receive custodi-
al assets through both an SGLI designation and through a will provision. Only a minority of states (about fourteen, see Appendix B) set the same mandatory ages
of distribution for these two types of transfers. If the custodian is operating under some other state’s UTMA, and starts mixing the life insurance proceeds with the
probate proceeds—buying and selling assets—the custodian could encounter a significant accounting problem when the minor reaches the first age of distribution.

55UTMA, supra note 1, § 12 cmt. A custodian may receive property transferred in joint tenancy with right of survivorship and may retain property so transferred,
but may not actively convert any property to that form. Id.

f"&\ 561d. § 12(d).

57For example, the general law of trusts, as it has developed in the various states, prohibits a trustee from selling or buying trust property. BOGERT, supra note 49, §
543(A). As a general matter, trustees also are prohibited from taking trust property as an offset against debts allegedly owed by the trust beneficiaries to the trustee.
Id. § 814.
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- Finally, custodians should not give away property for inad-
équate ‘consideration,’8 iand custodians ‘of tangible property
should keep’the property inigood operation and repair.5? -.

‘ Expendrtures )
S TN S 0 S Cleia R T SR TFE o AT PIRN:
The custodian has'broad’ drscretlon to spend custodial prop-
érty on ‘behalf of the minor. Specrﬁcally, the custodian may
spend any mdmes that the custodian “considers advisable for
the use‘and' beneﬁti’ ‘of the minor.5% - This “use ‘and’ benefit™
standard inclides’ support and mamtenance of the minor, but
goes beyond that to‘include such items ‘as payment of legally
enforcéabl}e obligatmns (stich as payment of tort ‘claims

against the minor or taxes owed by the minor) 8l - "

Nelther the UTMA nor the case law on custodranshrps pro—
vide further msrght into the meanmg of * conSrders adv1sable
for the use and benefit.” If the custodian can articulate how a
particular, expendtture beneﬁts the minor, exther directly or
indirectly,52 the custodlan should be protected from liability.
The custodlan is probably best advised, however, to avoid
using custodial property to make charrtable gifts®3 or using
custodial property in any way that gives the appearance of
self-dealing .64

A court may order a custodian to use custodial assets as the
court consrders advrsabte for the’ use and bencflt of’ the
|

e

minor.65 -Either an “interested person” or a minor. who has
attained the age of fourteen miay pétition a court to inters
vene.5 The term “interested person” includes the transferor;a
parent, a conservator, a-guardian, a public agency, or a credi-
tor.67 : Pos oAl

‘-tMandatory Distribution L

'
[ I
i il [

At someé point, custodial property must be distributed out-
rlght to thé minor. ‘The age of requrred dlstrrbutron depends,
however on how the property was transferred The UTMA
provrdes that property transferred pursuant to an lnter vivos
gift, an exercise of a power of’ apporntment by will, of by the
terms of a trust, will be distributed to the minor when the
minor reaches the age of twenty-one. 68 The age of distribu-
tron for other UTMA l:ransfers (such as testamentary transfers
through life insurance designation, an ‘employée beneﬁt plan
or a payable on death account) is tied to the age of majorrty in
the enacting state.6? However, some states enactmg UTMA
and UGMA have chahgcd the ages of mandatory drstrrbutron
as onglnally set forth i in the umform acts. “Addmonally, sever-
al states actually allow the transferor, when ‘establishing the
custodianship, discretion to vary.the age of distribution within
a fixed range of ages. The age of distribution is set by insert-
ing, in the writing ‘¢éreating 'the custodlanshrp, words to the
effect of, “The custodranshrp 1s to corttmue untrl the age of

[T P N N R ’»'u!', S ! : s
- i

ik by R T

®Fogelin v. Nordblom, 321 N.E. 2d 1007 (Mass. 1988) (custodian was grossly neglrgent and breached fiduciary duty by reliniquishing property for inadequate con-
sideration); Hinschberger, By and Through Olson . Griggs County Socral Servs., 499 N.W.2d 876 (N. D 1993) (conservator breached ﬁduciary duty by failing ld
ascertain value of property before renbuncing it).

59 See e. g Estate of Baldwin, 442 A.2d 529 (Me 1982) (1nterpretmg UPC standard of care). In Baldwm a bank appomted as executor vrolated 1ts t' ducrary obhg-
ation when it failed to inventory and monitor the ongoing operations of a family business placed in its care. ‘
! O H ¥
60UTMA supra note l § 14(a) The UGMA standard is drfferent the custodlan in an UGMA state rnay use custodral property “for the support mamtenance edu-
cation, and benefit of the minor.”: UGMA, supra note 2,°§ 4. The UTMA drafters changed this standard to remove any inference that the custodian was, hmrted
only to provrdmg the mrnors' “requlred support.” UTMA, supra note 1, § 14 cmt.

i LA B 2ot HE) . T PR . o) i . . i ."m . . ~. BT M\.,»,;xr
6l UTMA supra note 1 § 7 cmt. If the minor has a child, custodial ‘assets may be used to pay the child support oblrgauon If the minor is murned and thcn

divorces, the spcuse has no right of election against custodlal assets. Id i e SRR

LN 1

T R S P oo, Shita
%2 The UTMA does not provide gurdance on whether and how custodial monies may be paid over (o a third party (e.g., ra guardian of the person of the minor or a
relatrve of the rrunor) for the ultimate use ot‘ the mmor The' law of trusts varies from state to stare on whéther a trustee ‘in the absence of specrﬁc ‘'guidance in the
trust can assume good mtentrons onlthe part of a guardran and so pay over the beneﬁcrary s money to that guardtan "See BOGERT supra note 49§ 8147 Asa pro-
phylactrc matfer, the custodran who ‘provides money to a third party probably should provrde wntten gurdance to the thu‘d party on the use of the funds and dernand
some sort of accounting (e.g., paid receipts) from the third party. ER

6 Thls action may be rnterpreted as giving away property for inadequate consideration. See supra note 58 and accompanying text.
I O T R A IR L [ ROt A R L O A IS T I T UV TR i RN N O ORI ey

“See.rapra note57andaccompanyrngtext Tl e TR

65U'I'M.At”su}?ra‘m)te1 ‘§14b). :" L A T : Ctie e T R - ! et g
ﬁ\ﬁld; et AR A I P e nelen ' T LA ey T : S B SRR e
6714, § 14 cmt. I
6314 §20(1)., i e e e IR e A I T LI B e O N SIS I ST |

ai EERRE PO . L i, ‘ e oo U

91d. § 20(2). ' - I,
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(fill in the desired age).”™ The actual requirements of each
state are listed, by state and type of custodnal property. at
Appendlx B..

Recourse Agamst the Custodlan

Very few reported cases contain allegations of custodial
neglect or abuse.”! But what if the minor or other interested
party is unhappy with the custodian? On proper petition, a
court may remove a custodian. A minor who has attained the
age of fourteen the transferor, an adult member of a minor’s
family, the minor’s guardian, or the minor’s conservator may
petition the court to remove the custodian and appoint a suc-
cessor custodian, or, alternatively, to have the custodian post a
bond.”2

Courts may require custodians to pay the minor damages
for any breach of fiduciary duty that causes a loss of custodial
property.” The custodian also may be required to pay the
minor’s attorneys fees.”

Chofce of Law

Although the UTMA and UGMA are ‘uniform acts, they
have been adopted with variations between jurisdictions.
Most of these variations are insignificant, but a few variations
may be important.”> With clients who come from state A, are

A, B, or C, and may eventually move to state D, the military
attorney needs to understand the choice of law and conflicts of
law provisions contained in the UTMA/UGMA.

The transferor designates the state law of choice by refer-
ence to that state at the time the custodianship is created. The
state selected, however, must have some minimum connec-
tions with the UTMA transaction. Specifically, at the time of
the ‘transfer, either the transferor, the minor, or the custodian
must be a resident of the nominated ‘state, or the custodial
property must be located in the nominated state.’® The state
courts in every UTMA state are bound to follow the particular
version of the UTMA or UGMA in the state nominated by the
transferor.”? However, if at the time the custodianship is cre-
ated, insufficient nexus with the selected state exists, the
courts of any UTMA state that had sufficient nexus at the time
of attempted creation may save the custodianship by app]ymg
their version of the UTMA 8

What does all this mean for the mllltary attorney advising a
client on the creation of a custodianship?. Usually, the attor-
ney will be looking for a staté that has an UGMA/UTMA that
allows for the particular type of transfer’® and that allows for
an older age (either twenty-one or twenty-five) as the age of
mandatory distribution. If the soldier is domiciled in such a
state, referern_ce the state ‘of domicile in the will or life insur-
ance designation. If the soldier is not domiciled in an appro-
priate state, consider whether the custodian of choice resides

presently in state B, consider themselves domiciliaries of state in such a state: For significant amounts of money, selection of

7°Most parents probably would wam dlsmbuuon delayed as long as posmble, within reason, to ensure that the chlld has enough maturity to handle the property.
Alaska, California, and Nevada currently allow the parent to vary the age of distribution from 18 to 25 years of age. Arkansas, Maine, New Jersey, New York,
North Carolina, and Vlrgmla currently allow the pareni to Vary the age of distribution from 18 to 21 years of age. For the requu'ements of specific jurisdictions, see
Appendxx B.

7V The paucity of court cases in this area might have various explanations. Some custodial abuse probably is never discovered because the property is lost or con-
verted and the minor never leamns of the existence of the custodianship. In other cases, the abuse may be discovered, but the minor (or the minor’s representative)
desires not to upset family harmony and takes no legal action. See McGovem, supra note 5, at 16. The few reported cases include Buder v. Sartore, 774 P. 2d 1383
(Colo. 1989); Matter of Levy, 412 N.Y.5.2d 285 (N.Y. Sur. 1978) (custodian/mother used custodial proceeds to pay back mother’s personal loan); Roig v. Roig,
364 S.E.2d 794 (W. Va. 1987) (custodian/mother used custodial proceeds to buy fur coat).

71UTMA. supra note 1, § 18(f).

73 Buder, 774 P.2d at 1389. Although the UGMA contams a specific provrsron makmg the custodian liable (and authonzmg the payment of damages) for losses
incurred due to bad faith, intentional wrongdomg, gross negligence, or lmprudent investing (see UGMA, supra note 2, §5), the UTMA does not discuss custodial
habnhty The Buder court reasoned, however, that the minor’s right to demand an accounting from the UTMA custodlan (UTMA supra note 1, § 19) encompasses
the nght to sue the custodian for damages

P

74 Buder, 774 P.2d at 1386.

75For example, the age of mandatory distributien varies from state to state; and a few of the UGMA jurisdictions do not ailoW for the creation of custodianships by
will. See Appendix B.

76UTMA, supra note 1, § 2(a). The UGMA contains no conflicts of law provisions. v
771d. § 2(c). The UTMA in the state of choice applies even if, after creation of the UTMA, the minor, the property, or the custodian move to another state. /d.
TId §21.

79That is, by inter vivos giﬁ. by will, or by life insurance beneficiary designation.
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a ‘corporate custodian® in such a state would be 'a viable altef- dianship’may ‘1ot be the best chdice for a particular client.
hative. ‘If the custodian does not have the propér connections The: LAA should ‘be cognizant, ‘therefore, of the'two primary
with the state, and an insurance designation is at issue, ¢onsid* alternatives to the custodianship (i.e., trusts and guardian-
er selecting an insurance company located in an appropriate ships) and the relative advantages and disadvantages of each.
state 8L Any of these connecnons would meet the mmrmum The attorney may ‘want to recommend some alternative to the
nexus requ1rements S AR ‘ R custodianship (e.g., a trust), even if such a recommendation
e R A ' N o means referring the clients to another .attorney for implemen-
I »In the worst, ¢ase scenario, the soldier selects'a state wrthout tation. . Because mllrtary clrents are much more likely fo seek
the' minimum nexus requirements (unlikely, with proper plan- and receive adyice. on testamentary planning (i.e., wills and
hing):and all of those states that have some minimum pexus to life msurance) than inter yivos planning,$3 the comparison . “of
either:the soldier, the property,-or the custodian are UGMA alternatives is made assuming a testamentary disposition and
(not UTMA) states-(an even more unlikely possibility), an intent to establish postmortem control mechanisms.84.
Because the UGMA,; unlike the UTMA, does not have any 7 e e e e L
conflicts provisions, the validity of the custodianship would T ECpimprilrisbﬁ oj’c‘ustog,-a‘n's;‘,,-l‘,;{w,-,h' Trusts
be uncertain, . ;The courts in these UGMA states .probably Co AR .
would follow the intent of the transferor and provide, for the As discussed in the introduction, a custodianship is a i_é,}o_
creation of'a custodianship pursuant to their custodial laws, gressive form of property management for the minor. A trust,
but it is poss1ble that the custodianship ;would fail and the on the other hand can be desrgned by the settlor ina number
property would be transferred 1ﬂt0 a guardransh1p of drfferent ways—to lnclude provrsrons that make the trust
vl o e i ‘ either a'consetvative of a progressive transfer vehicle.
What happens lf property: is transferr ed pursuant foa SWCD Despite variations in the form of trusts, trusts and custodian:
state’s UGMA, and that state subsequently enacts the UTMA? ships can be compared in a general fashion and relative advan-
The UTMA provides guidance .on this issue. Property trans- tages and disadvantages ascertained.
ferred pursyant to a given state’'s UGMA will be governed by
the provisions of that state’s UTMA, when, and if, the UTMA Co Potentral ‘Advantages of Custodlansh1ps SIRrL
is adopted in that jurisdiction. However, .the UTMA provi- Pt mn g N AT
sions will not apply where the application, of;the UTMA Testamentary custodtanshlps offer several advantages in
would deprive the minor of “constitutionally vested” rights in comparison with trusts. . The primary advantage, particularly
the UGMA property or would extend, the age of distribution for the military attorney, results from the custodianship being
applicable under the UGMA. 82 a uniform act recognized in all jurisdictions. Once estab-
lished, the operation of the custodianship under -various cir- |
Testamentary Planning: A Summary Comparison cumstances is farrly easy to predict regardless of the
ol' the UTMA/UQMA'W:th the Alternatlves o Junsdrctron Thus 2 military attorney can comfortably answer
_ L » ’ e ~the “what if” questions of a client, whereas the same “what if”
From the information provided to this point, an LAA questlons in the context of a trust may require specific knowl-
should be comfortable in deciding whether the custodianship edge of a state’s trust law. Topics of specific concern might
wauld work for a particular client and, if so, how to make the . .include the execution of the trust, funding of the trust, fiducia-
custodlanshtp happen HOW“"’C" ‘even lf workable the CUStO"‘ ‘ ry respon51b111t1es and publlc pollcres affectmg the 1nterpreta—
Lo i b M3 HR \ .
R RUTLEINER U T A Cn
80The author performed an informal survey of bank trust departments—]efferson Natlonal Crestar, and Central Frdelrty—m Charlottesvrlle Vlrgxma (the Virginia
version of UTMA has a mandatory age of distribution up to age 21). All three banks indicated that they would accept a nomination as an UTMA custodian, if the
amount of custodial property was sufficient. One bank indicated that, to make the custodianships economically viable, a minimum of $75,000 per beneficiary
would be necessary to fund the custodranshlps That same bank quoted an annual administration fee of 2% of assets (which they indicated was lower than their
trust admrmstranon fee for s1m|lar amounts ‘of 2 ssets) Ifa soldier wants 1o nommate a corporate custodlan for a testamentary custodranshrp, ‘advise the soldier to,
contact the banlr to ensure that it accepts such custodial responsrbllltles The bank pr(;bably w1|ll want 2 letter |nform1n’g the bank of the nomination and containing
any gutdance on the use of the funds (e.g. pnmanly to fund college educatron) that the soldier might have. This letter i is not a lcga.l requrrement and not legally
binding on the bank. However, the letter will help the bank when the soldier dies, the insurance claim forms have to be ﬁled and the bank, ultimately, is consider-
ing how to spend the money for the “use and benefit” of the minor.
81 Unfortunately, the Office of SGLI is located in New Jersey, a state that currently uses the age of ma]onty (18) for the age of drstnbutron in custodranshtps created
by insurance. See Appendix B. IR I (R e R ST ol ' .
82UTMA, supra note 1, § 22 cmt. However, property received under the UGMA should not be commingled with property received under the UTMA. See Thomas
E. Allison, The Uniform Transfers to Minors Act—New and Improved, But Shortcomings Still Exist;-10 U, ARK. LITTLE Rock'LLJ, 339, 360 n.150 (1988)... - - ]
83 See supra note 4 and accompanying text. . o SRETU e Wiy R BLFUE AT e e
o~

84 All transfers to minors can be divided into two different categories: testamentary transfers and inter vivos transfers. The primary purpose of testamentary trans-
fers is usually to establish control mechanisms that ensure minors are properly cared for after the death(s) of their parent(s). The primary purpose of most inter
vivos transfers to minors is the potential for property conservation through tax savmgs savings on mcome taxes grft taxes, and estate taxes See Appendix A for
further discussion of inter vivos transfers. o
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tion and administration of the trust. :Some-additional advan-
tages of the custodianship follow. o

' A custodianship -can be established:informally and usually
with just a few written words. A trust document, on the other
hand, may be several pages long and may ‘require certam for-
malities in its execution. PR

- Any nontesident may be selected to serve as a custodian.
S'tate'ﬁd‘uciaryvlaw Varies, however, on whethér, and under
what cifcumstances, a nonresident can be named as a trustee.
Income taxes are a relatively simple proposition for a custodi-
anship. All income on custodial property is immediately tax-
able to the minor, whether or not the custodian distributes or
otherwise expends the income during the year the income is
received. On the other hand, the trust'is a §éparate taxable
entity that must prepare separate tax forms for income that is
not distributed by the trust in the year received.8%

Finally, when a custodianship is designated as a life insur-
ance beneficiary, payment to the custodian should be made
tmmedrately after death without any court 1ntervent10n How-
ever, the same life insurance company may not pay 1mmed1-
ately on a trust desrgnatron 86

Potential Advaniages’ of Trusts

However the custodlanshlp may not be the best vehicle for
every testamentary distribution to a minor. The trust option
offers some potential advantages over a custodlanshlp

The mandatory age of drstnbutlon of custodlal assets varies
depending on the state and type of transfer, but usually is

eighteen or twenty-one 87 If the assets are significant, many
transferors will want to-avoid the possibility of an irresponsi-
ble young adult wasting the funds, or, even worse, relying on
the funds to the detriment of career development.88 ‘A trust
allows the settlor great flexrbllrty to desxgnate the age of dis-
mbutlon 89 .

;.wThe ‘trust Option offers the settlor more flexibility than:the
custodianship in other matters. - For. example,: the settlor may
designate specifically:what the trustee can(and ccannot) do
with the assets as far as investments and expenditures.
Although the transferor in a custodial situation informally can
advise the custodian on the:transferor’s desires, these desires
cannot be legally enforced

Another potential advantage of the trust option is the ability
to establish one trust for multiple beneficiaries. In contrast, a
single custodianship cannot be used for the benefit of multiple
minors. If more than one minor is involved, a separate custo-
dianship must be established for each. The funds available for
transfer must be split between the custodianships, and, hence,
between the minors. Therefore, even if the same person is
designated as custodian for all the minors, the custodian does
not have discretion to use one minor’s funds for another
minor. This limitation may be undesrrable where the transfer-
or wants . the fiduciary to use the money for a group of chil-
dren on an “as needed basis,” but the limitation might be
acceptable if the transferor does not want one child (e.g., a
special needs child) to use up all the funds available to the
children. r ‘.

A trust may include a spendthrift provision,* while, the cus-
odlal acts contam no spendthrlft protections. “The absence of

85 Until recently. the trust could be used as an income tax saving device by splitting i income between the trust and the minor. However, the recent increase in trust
income tax rates virtually eliminated this advantage. For example, in 1995, only the first $1550 in trust income is taxable at the lowest rate (15%). Trust income
above $1550 is taxed at marginal rates of 28-39%. See FEDERAL TAx HANDBOOK, para. 1106 (Résearch Institute of America, 1994) [hereinafter FEDERAL Tax
HANDBOOK]. Also, perhaps in part because a custodianship is not a separate taxpaying entity, a bank trusl department may charge lower administration fees for cus-
todianships than trusts. See supra note 80 (discussion on corporate custodians). i

8 Payment of lrfe msurance proceeds payable to, or on behalf of, a minor generally will be delayed pending court intervention. For example, when a minor is
named outnght as the insurance beneficiary the insurance company (including OSGLI) will, generally. pay only the court- appomted conservator; and when a testa-
mentary trust is named as the designated beneficiary the insurance company generally will require court approval of the trust document. Only when an inter vivos
trust or a custodianship is designated as the insurance beneficiary will the insurance company pay without court intervention. Se¢ DEP’T OF ARMY, REG. 600-8-1,
ARMY. CASUALTY OPERATIONS/ASSISTANCE/INSURANCE, para. 11-30e(1)(a), g(1)(a) (20 Oct. 1994) (OSGLI does not require court interyention for inter vivos trusts
or custodianships); USAA Letter, supra note 23 (USAA generally will pay on an inter vivos trust or a custodianship desrgnatron within three business days of
receiving certified death certificate).

87 See chart at Appendix B. . ‘ pavs
88 A trust is the only option that keeps the property out of the hands of the beneficiary for as long as the settlor may destre

89The problem of premature distribution, however, can be mitigated even in a custodianship. For example the transferor can mvoke the custodral act of a state that
has a later age of mandatory distribution; to include a few states that allow for mandatory distribution as late as the age of 25. See chart at Appendix B. The choice
of law rules provide the transferor with significant leeway in selecting the applicable state. See supra notes 76-82 and accompanying text..:Additionally, the trans-
feror could limit the dollar amount of assets in the custodianship and indicate to the custodian that the intended purpose of the transfer is to care for the minor prior
to the age: of distribution. ‘The funds should be used by the custodian for expenses such as college tuition and the amounts remaining at the age of distribution
would not then be too significant. . [

90 A “spendthrift” provision operates to bar creditors of the beneficiary from access to the principal and income of the trust - The spendthrift provision prevents the

beneficiary, prior to distribution of trust property, from assigning or pledging the trust property as collateral. Most states recogmze and enforce spendthrift trusts.
See BLACK'S Law DICTIONARY 1256 (5th ed. 1979). :
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spendthrift provisions in the UTMA raises a concern that'a
beneficiary might use custodial property as collateral, or that a
beneficiary might incur debts and a: judgment:creditor might
attempt to enforce the' debts against custodial. assets.%!:; For
beneficiaries who have not reached the age of 'majority, the
absence of spendthrift provisions should not be of much con-
cern. Third parties transact business with these parties at their
own risk: except for tortsor the cost of necessaries, the minor
has the power to disaffirm any transactions.%2- The more seri-
ous problem: involves beneficiaries who have achieved majori-
ty but have yet.to reach the age of :mandatory property
distribution. . Hopefully, parents will:have some'idea .of
whether their children are likely:to become spendthrift prob-
lems. If they are, and significant assets are to be transferred,
the custodranshrp may not be an appropnate vehicle.93
[t I TS EE R BT FE o R e e
Comparrson of Custodlanshlps w:th Guardtanshrps s

Lo Lo

Another altemanve for transfer to minors is the guardranshlp
of the mmor s property, or conservatorshlp 4

i ; Coo e, i L T

Potentlal Advantages of Custodlansl‘ups S
Yol L . .,’ri:'%',',‘
“In genera] when comparmg the custodianshlp with the
guardlanshnp, the custodlanshlp ‘presents many of the same
advantages that it has over the trust. For example, the law of
guardlanshrp is state specific and is difficult for the military
attorney to research and advise on‘ 'a nonresident may not be
able to serve as guardian; insurance proceeds will not be
payable to a guardian without court intervention.

The custodnanshlp has additional advantages over guardlan-
shlps The custodranshrp offers the possibility of flexibility in
the age of mandatory distribution, while the guardianship
offers no flexibility. The guardianship will terminate when

the minor reaches the age of majority’ (elghteen in almost *,

every state). The minor is then likely to receive the dlstrrbu-

tion of remaining assets from the guardran at an age when the ‘

minor still is probably too immature to safeguard the assets.

Unhke a guardnan a custodlan will not have to post bond or ,

endure perlodrc accountings by a court. Therefore, the custo-
dian’s job is easier than that of ‘a guardran and the expenses
associated with a guardianship (i.e., costs for bond premiums,

attorney's fées, court filing costs) are elther reduced or elimi-
nated. S IR P roelo

The custodian also has flexibility, in both investments and
distribution of property, that a guardian may not have.
Guardians may be advised to seek court approval for any sig-
nificant expenditure or investment decision. ;- -, - ;... 1

.- Custodians have all the rights to handle property that
unmarried adults have with their own property, and good-faith
third parties can rely on the custodian’s. assertions of; the
validity of the custodianship and proper use of the custodial
property. ::However, guardians do not usually acquire title to
the. ward’s property, and the acts of guardians, if without
authority, may be voidable at the expense of third parties.
Thus, third parues may be reluctant to deal with guardlans 94

Potentral Advantages of Guardlanshrps by

Guardianships are structured primarily with the concept of
asset protectlon in mind. The requrrement to post bond the
hmlts on the guardran s ablhty to expend and mvest assets,
and ‘the close court supervision ensure that the guardlan wrll
not, through misconduct or neglect, waste the minor’s assets.
The custodianship does not contain any s1gmﬁcant oversrght
checks on the custodian and if the fiduciary is potentially
incompetent or dlshonest then a gxardlanshlp would appear to
be a preferred vehicle, After all, if there is no property to
expend or mvest the above listed advantages in a custodran-
ship become meamngless

The possibility of waste or abuse in a custodianship situa-
tion can, however be mitigated. The mitigation is accom-
plished prrmanly ‘through careful consideration of who (or
what) should serve as custodian. The transferor should be
able to find someone (usually, a relative) who is both trust-

.., worthy and ﬁnancrally competent. If the transferor is contem-
... plating nominating someone who .is trustworthy, but not
- particularly knowledgeable about financial management, that

person still may be able to serve effectively as custodian if
they seek financial advice from professronals—somcthmg that
the transferor could instruct on in a separate writing. Finally,
a corporate fiduciary always remains a possibility when con-

- sidering a custodianship. : As custodian, a bank can provide

expert financial management skills for minimal cost,% and the

S1UTMA, supra note 1, § 17 cmt. recognizes that custodial assets may be used to pay any legal obligation of the beneficiary and that the assets may be reached by

creditors.
o i . P A
‘ 92RESTATEMF.NT (SECOND) OF ComAcrs§ 14 cmt. b (1981).

EETAR I (A

R

N A

% Does a transferor or custodran have any duty to tell a beneﬁcrary about the existence of the custodranshrp or custodra] property'? The UTMA and UGMA do not
specifically mention this type of a duty, and no reported cases on this issue exist.. The UTMA provides, “A custodian shall .-, . make (tax records) available for
inspection at reasonable intervals by a parent or legal representative of the minor or by the minor if the minor has reached the age of 14 years” UTMA, supra note
1,§ 12(e). In any event, the custodian would find it difficult to conceal the existence of a custodianship from a beneficiary who has reached the age of majority,
because any custodial income must be reported on the beneficiaries’ tax return and so, by implication, the information would have to be provided to the beneficiary.

MMcGovem supra note 5, at 3, (cmng 36 Wis. B. BULL Feb. 1963;.RESTATEMENT 2D OF TRUSTS § 7 cmt. a (1959)).

R E S S A N MO Do . e

95 See supra note 82 and aocompanymg text. b
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bank’s deep pockets:reduce or eliminate the need for the pro~
tectlons 1nherent in the guardianship. % . v

A B

. Conclusion .
'Ll,, P R u'ir .

Let us return to our initial scenario: a military officer
(Colonel Lee) is conducting estate planning with her family (a
husband and a young son) in mind. Colonel Lee decides to
participate in the; SGLI at the maximum amount: $200,000 in
coverage. She wants to list her husband as primary beneficia-
ry and her son; by name, as contmgent beneﬁcrary

Fortunately, Colone] Lee goes to the legal assistance ofﬁce
for advice on the SGLI designations. The LAA explains the
various options, along with their pros and cons, that Colonel
Leeimay use to protect her son. The LAA is not familiar with
the particular trust and guardianship laws of Colonel Lee’s
domicile, but feels comfortable with the UTMA and recom-
mends it as appropriate in Colonel Lee’s case.:. However,

Colonel Lee lives in state X, and the UTMA as adopted in that.

state has a mandatory age of distribution of eighteen for life
insurance custodianships. However, Aunt A lives in state Y,

and the LAA notes that the UTMA age of distribution in state.

Y is twenty-one. With a few strokes of the typewriter, the
SGLI form is completed:, the contingent beneficiary is Aunt
A, as custodian under the UTMA of state Y, for the beneﬁt of
the Chlld

Unfortunate]y. Colonel Lee and her husband are subse-
quently killed in a car ‘accident. Her son is seventeen years
old at the time. The Office of SGLI immediately pays the
UTMA custodian. That Aunt A is not a resident of the Lee’s
domicile is irrelevant as far as the Office of SGLI is con-
cerned. There are no extensive court proceedings, no delays,
no court costs, no bond, and no residency requirements. The

boy's eighteenth birthday—the age of majority—is fast
approaching—but there i no need to tush any custodial
spending decisions because the custodianship -extends for an
additional three years beyond his majority. On his eighteenth
birthday the boy receives a dictionary and -a thesaurus (in lieu
of a fast car and a boat). The boy then enters college, the cus-
todian pays:the tuition, and the boy goes on to be a scholar
and a gentleman. )

APPENDIXA %
The UTMA/UGMA and Inter Vwos Transfers '

The artlcle focused'on the use of the UTMA/UGMA custo-
dianship as a vehicle for testamentary transfers. However,
some LAAs may find themselves :providing advice on inter
vivos, or lifetime, gifts of property to children. This Appen-
dix addresses some of:the issues surrounding the use of' the.
custodlanshlp asa vehlcle for inter vivos transfers 97

The pnmary motlvatlon for most inter vivos transfers of
valuable property from parent to.child is tax savings.98
Spec:ﬁcally, gifts to minors may reduce the rate at which
income generated by the property is taxed® and may reduce
the size of the donor’s estate for purposes of estate taxes.100

‘Most mllttary famlhes are probably not in a posmon to
obtain, or even need, these potentlal tax savings. First, many
famlhes are not currently paying mcome tax at high margmal
rates. and s0 transfer of assets to a child would not prov1de
sngmﬁcant income tax relief. Second many military families

-will not have sufficient assets (e.g., $600,000 or more)!0! ta

subject 'the estate fo any federal estate tax, so that intér vivos
transfer of assets to a child would provide any benefit in the
form of estate tax relief. Finally, many military families do
not have assets that they can afford to tie up in a child’s name.

;

961f an individual custodian wastes or abuses custodial assets, the individual custodian may not have any srgmﬁcant assets of his or her own and so may be ]udg-
ment proof. The bank, o the other hand, could be forced to make good on the waste or abusé of one of its trust officers.”’ ' ;

97 The focus is on the parent as donor, although some of the discussion also applies to other adults as donors.

98 See Atkinson, Gifts 1o Minors: A Road Map, 42 Arx. L. REv. 567, 568 (1989). Another possible reason to transfer property to minors is to disinherit a spouse,
and the custodlansth may have some value here. However, in some community property states, the transferor will find it difficult to convert eommumty property
into custodial propeny (See supra note 20 and accompanying text) In noncommunity property states, the’ transferor may attempt to convert his or her property into
custodial property and thus reduce the size of the estate available’ for the spousal right of clection. In many states, however. the spouse now may elect against an
“augmented” estate which generally includes property transferred without consideration within a certain number of years of death See, e.g., UPC, supra note 6, §

2-202(1)(iv) (covers transfers made within two years of death). But cf. In Re Zeigher’s Estate, 406 N.Y.S.2d 977 (Nassau Sur. 1978) (surviving spouse could not
reach property transferred into a custodianship because this property was not part of the defined New York augmented estate) In Re Estate of Schwartz 295 A2d
600 (Pa 1977) (same result under Pennsylvama law, as Zetgher) i oo :

99$ee UTMA, supra note 1, §§ 1 cmt.,'9 cmt. ‘For example, using the 1995 tax Iaws property held by a married parent would generate income taxed ata 28% rate
(assuming the total taxable income of the parent rests between $39,000 and $94,250): FeperaL TAx HANDBOOK, supra note 85, para. 1103. The same property,;
transferred to a child age 14 or older, would generate income up to $650 that is not taxable (because of the child's standard deduction), and income in from $650 to
$22,100 would be taxed at only a 15% rate.” For children under 14, however, this tax shelter is hmlted to a total of only $l300 in mcome after which addmonal‘
income is taxed at the parent’s margmal rate. Id paras 1102, 3134- 36 ;
O :

1% Donors may transfer up to $10,000 a year, per donee, without incurring any g'lft tax llablllty LR.C. § 2503(b). The ultimate estate tax savings on the value of
the property transferred may be amplified if the property transferred generates s1gmficant income, or appreciates rapidly in value, between the time of transfer and
the donor’s death. Atkinson, supra note 98, at 569-72. e .

101 The unified credit against federal estate taxes is currently $192,800. LR.C. § 2bl0(a). “The effect (ol the unified credit) isto exempt up to $6()b,000 from estate :
taxation.” FEDERAL Tax HANDBOOK, supra note 85, para. 5028.
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~However, some families will meet these particular thresh-'

old requirements. - For these families, the usefulness of the
custodianship as a tax saving inter vivos:gifting device may
depend on the ultimate use for which the'donor!(parent.or
grandparent) intends the property. That is, does the parent
intend that the property be conserved for ulti'rnate distribution
to‘the minor when the minor reaches the age of dlstnbutron”
Or does the parent intend that the property be expcnded dur-
ing the course of the custodranshrp?

If the donor views the gift primarily as property {o be con-
served dunng the term of the custodianship—for the property
to be distributed in'a lump sum when the minor reaches age
eighteen or twenty-one-—the .custodianship works well.
Transfers made pursuant to the UGMA/UTMA are indefeasi-
bly vested in the minor. Income generated by the custodial’
assets is taxable to thechild, not the parents. Property trans-
ferred into a custodianship is considered a completed gift:
which qualifies for the annual $10,000 gift tax exclusion.
Finally, the pr(’)perty' transfétred is removed from the paren’t s
gross taxable estate, so long as the parents alsodo'not serve as
custodians.102 Thus, for inter vivos gifts,'a relative or corpo-
rate fiduciary should probably serve as cUstodran o o

More commonly, however, the parents want to use the cus-
odranshrp as a college fund—to usé all or at |ea§t a srgmﬁ-
cant _part, of the custodial property to pay for college
expenses Because forty-two states allow for creation of a
inter vivos custodranshrp which will terminate when the mirior’
reaches ‘age twenty-one (or later),103 the custodranshrp also
would appear to be ideally suited to the college fundmg task

vp o

« The ise of custodial ‘assets to fund college expenses, how-
ever, raises some troubling issues. Two .issues are of particu-
lar concern: Does the parent’s obligation to support the child
under state law include providing .a college education? And
will the transfer of property from the parent into the custodi-
anship undercut the parents’ ability:to, quahfy for state and
federal fipancial aid?. . O S D PN LRt R IR SR TRRD )
e . . i i :I" £ TR LR A R t'fl
AIf, :as part of a parent’s obligation to support his or her;
child, state law requires-that the parent pay:for-all or part.of a
child’s education, then' the use of custodial funds to pay for a-
child’s college expenses creates two related dangers for the
parents. - First, a minor is not legally réquired to use his or her
funds to fulfill the support obligation of the parents, so the
parent custodian’s use of custodial funds (which belong to the
minor) may be a breach of the fiduciary:duty of the custodiani
and ultimately result‘in‘a lawsuit against the custodian.104.
Additionally, the IRS may view’ any amounts expended out of
a custodranshrp in fulfillment df a'legal support ob]rgatlon of a

parent as 1ncome td the parent.05 If custodial property spént

on college costs is taxed to the parent as income, the custodi-
anship will be transformed from a‘tax’ havmg devrce to a tax'
trap for the parent P b '
| ‘ A

Whether or not the payment of college expenses is a
parental support responsibility depends on'state law, and the
answer varies from state to state. Two conflicting’ 'trends’
impact the development of the law i in thrs area: the reduction
in the age ( of ma_|or1ty from twenty-one to erghteen in most
_|ur1sd1ctrons and the growing realrzatron of the 1mp0rtance of
a college educatron for chlldren 106 Generally state laws can

Cor R AR Y B A IRCEVIERRE
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102The IRS takes the position that a donor/custodran has sufﬁcrent mterest in custodral property to 1nclude that property in the donor custodrans estate under L. R C
§§ 2036 and 2038. See UTMA, supra note 1, § 9 cmt. (citing various Revenue Rulings and Estate of Prudowsky v. Commissioner, 55 T.C. 890, aff"d per curiam,
465 F.2d 62 (7th Cir. 1972)). The UTMA (§ 20(3)) also provides that, in the event of the minor’s death, custodial property becomes part of the minor’s estate. The
intestate laws of the various states provide that parents are the primary takers of children’s estates. Even parents who create a custodianship to remove property
from their estate and appoint a third party custodran will find the property back in their estate if the minor dies before the parent donor, See McGovemn, supra note .

5,at 12.

103 See Appendix B.

oLt : : B . F LAty s l PR ToRUTE B S T S . AT

104See, e. g, Welsbaum V. Wresbaum 477 A 2d 690 (Conn. App Ct. 1984) (trial court emed j ]n allowmg father to mvade custodral funds to allevrate his support

obligations); Erdmann v. Erdmann, 226 N.w.2d 439 (Wis. 1975) (custodran/father could not use chrldren s investment fund ) make child support without court
approval); Wolfert v. Wolfert 598 P 2d 524 (Colo. Ct App. 1979) (tnal court did not err in refusmg to allow husband to use the UGMA account to reducc court-
ordered child support) o

o i : . . . o «'z"!, |

) . . B ] [ ' L Tt DT ; IR I Cnl
105The IRS is conoemed when property that belongs to a minor, in custodianship or other form, generates income that is used for the minor’s support. - If some .
adult, usually a parent, has a “legal obligation” to support a minor, then, in the normal course of events, that adult must generate income to support the child and the
income is taxed at the adult’s rate before being used (o satisfy the adult’s support obligation./,However, if the adult can put.income-producing property in the
child’s name, and generate income that is taxed at the child’s rate (usually-lower than the adult rate), the IRS. will receive less in taxes.  Additionally, because the
adult needs less current income, the adult may structure some of his remaining assets into tax-freg or tax-deferred vehicles and thus further reduce the total taxes
payable to the. IRS, - These possibilities do not please the IRS. : So, to the extent that custodial income is used to replace some adult’s “legal obligation” of support,
that income is not taxed to the child, but to the adult. Rev. Rul. 56-484, C.B. 1956-2, 23. Some states may reduce or eliminate the parental obligation of support
when a child has sufficient assets to care for himself. Unfortunately, the UTMA is specrﬁcally written so that it will not affect an adult’s "Iegal obligation™ to pro-
vide support under state law. UTMA, supra note 1, §l4(c). comment, . e, R L TN PRI SIS ER TSI

)

106“It would be extraordinary in these days to maintain that a college education is not a ‘necessary.’ It is nercessary'both from'the child’s and society’s point of
view that every chrld receive all the educatxon he i is able to receive.” 1 HOMER H Cuuu( JR., THE LAW OF DOMESTIC RELATIONS IN THE UNITED STATES 365 (1987
West Publishing). ' ’ P ey o Dl

16 MAY 1995 THE ARMY LAWYER.* DA PAM 27-50-270:

o



be divided into two camps. Only a minority of states either
terminate all parental support obligations at the age of majori-

ty (eighteen) or explicitly refuse to recognize college as a‘ * *

parental support requirement.!9?” The more common rule,
however, is to include college as a potential parental obliga-
tion past the age of majority.19% In determining whether the
parent has an obligation and how much support the parent is
expected to provide, cases decided ih these jurisdictions con-
sidered the following factors: the parents’ ability to pay, the
child’s assets, and the child’s academic ability. Parents who
live in one of these latter states, and who may have significant
parental assets when the child reaches college age, may need
to do more research before using UTMA (or some other vehi-
cle) to transfer the college nest egg into the children’s names.

Another factor that parents should consider before transfer-
ring college funds to the children is the availability of federal

.and state tuition assistance. Certain financial assistance is
based on need, and the government and “most” schools use a
formula that takes into account the parents’ income, the par-
.ents’ assets, and the childs’ assets.!® Both students and par-
ents are expected to use up a certain percentage of their assets
each year toward college costs, with financial aid available
only to make up the difference. The formula requires students
to use as much as thirty-five percent of their assets each year,
.while parents must generally pay only 5.6% of their assets.!10
If the college money is transferred to the child (in a custodian-
shlp or otherwise), the available aid in any given year is
reduced by both thirty-five percent of the college money and
an additional 5.6% of the parent’s own assets. If the college
money remains in the name of the parent, however, the stu-
dents’ portion of the aid reduction formula (thirty-five percent
of students’ assets) probably will be minuscule, and the avall-’
able ﬁnanmal aid will increase correspondmgly

107 /4, at 364 (citing the District of Columbia and Florida as jurisdictions that do not consider a college education a “necessary” that implicates a parental support
obligation). California and Texas also refuse to extend support obligations beyond the age of 18. See CaL FaM. CobnE § 3901-(West 1994); Jones v. Jones, 225 Cal.
Rptr. 95 (Ct. App. 2d Dist. 1986) (child could not compel father to pay for college education when child was past age of 18); TExas Fam. CODE ANN. § 14.05(a)
(West 1986); Ewing v. Holt, 835 S.W.2d 274 (Tex. Ct. App. 1992) (parent’s support obligation to minor beyond majority (age 18) extends only to completion of
secondary education). In Pennsylvania, married parents do not have any support obligations past age 18, but divorced parents might. See Pennsylvania College
Expenses Act, 23 Pa. CONS. STAT. ANN. § 4327 (1993). A similar distinction between the support obligations of married and divorced parents exists in Alabama
See B.A. v. Alabama Dep t of Human Resources ex rel. R.A., Ct. Civ. App., No. AV92000784 (1994).

18 CLARK, supra note 106, at 364-65. Clark cites cases from Colorado, Mississippi, New York, Pennsylvania, Missouri, New Jerse)". Illinois, Indiana, Al:ibam{\{
Georgia, Michigan, Oklahoma, South Carolina, lowa,’and Connecticut. Some of these states (e.g., New Jersey) may require that the parent pay for graduate school
in addition to undergraduate schooling; while other statés (e.g., New York (Romansoff v. Romansoff 562 N.Y.S.2d 523 (N Y App. Div. 1990)) may reqmre col-'

lege education support only until the minor reaches the age of 21.

199 How Pros Invest for Their Kids, MONEY MAGAZINE, Apr 1994, at 125. Generally, parents whos«: combined income is $80,000 to $100,000 (or less) may be able‘

to qualify for some financia! aid. Id.

104

Coag
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FOOTNOTES FOR APPENDIX B

111 This appendix lists the mandatory age at which the custodian must distribute custodial property to the minor. lnformauon w1thout specific citations was
obtained from UTMA, supra note 1. Additionally: .

(1) If a particular age (e.g., “18") is given below, that age is specifically listed in the adopﬁng state’s version of UTMA/UGMA.

(2) The word “majority” indicates that the adopting state’s UTMA/UGMA references the state’s laws of majority as establishing the age of
distribution, In most states, the age of majority is currently 18.

(35 If the minor dies before the referenced ag& of distribution, all states require the custodial propcrt)/' to be distributed to the ﬂminor"; estate,

(4) A transfer made pursuant to the UGMA generally will be terminated at the age specified under the named jurisdiction’s UGMA, even if
that jurisdiction later adopts the UTMA with different ages of distribution. UTMA, supra note 1, § 22¢ (comment). So, for example, if a
transferor makes e lifetime transfer under South Carolina’s UGMA (age of distribution 18), and South Carolina later adopts the UTMA (age
of distribution 21), the proceeds still will be distributed when the minor reaches age 18.

112This column provides the age of distribution for transfers made pursuant to a designation of a custodian as beneficiary of a life insurance policy where the
insured maintains ownership of the policy (e.g.. SGLI). If the ownership of the life insurance policy is transferred to the custodian during the life of the transferor,
then the policy is a completed gift and the age of distribution is es set forth under the “By Gift” column. If a minor is dcslgnated as an outright beneficiary under
the policy and the life insurance company wishes unilaterally to establish a custodianship to receive the proceeds, the age of distribution is, generally, as set forth in
the “By Life Insurance” column (in Massachusetts, however, the age of distribution would be 18).

113 Inter vivos, or lifetime, gift.
114 The transfer will be made when the minor reaches the age of 21, unless the will substitutes the words “ as custodian for until ** for the words “as

custodian for " The specified age of distribution must be between the eighteenth and twenty-fifth birthdays, inclusive. ALASKA STAT. §§ 1346.190,
1346.195 (1990).

115 The transfer will be made when the minor reaches the age of 21, unless the transferring document substitutes the words * as custodian for until
for the words “as custodian for " The specified age of distribution must be between the eighteenth and twenty-fifth birthdays, inclusive. /d. Alaska also
provides that the transferor of a hfetlme gift may allow the beneficiary to force distribution of the property after the beneficiary’s twenty-first birthday by including
the following language in the transferring document: “subject to the minor's right to compel immediate distribution of the property by giving written notice to the
custodian during the six month period beginning on the minor’s 21st birthday. . . . Id. § 1346.195(c). This option is prowded for the transferor to ensure that IRC
2503(b) is satisfied if the transferor wants to take advantage of the annual $10, OOO gift tax exclusion.

116 The age of distribution will be 21 in the absence of direction to the contrary at the time the transfer is made. The transferor may set the age of distribution, how
ever, at anytime between the eighteenth and twenty-first birthdays, inclusive. The following, or words to this effect, should be used in the document creating the
custodianship: *“The custodian shall transfer this property to when reachestheageof " ARK. CODE ANN. § 9-26-220 (Michie 1985).

17 See id.

118 The distribution will be made when the minor reaches the age of 18, unless the transferor substitutes the words * as custodian for __. until " for the
words “as custodian for ” in the document creating the transfer. The specified age of distribution must be between the eighteenth and twenty-fifth birthdays,
inclusive. CAL. ProB. CoDE §§ 3920, 3920.5 (West 1984).

1944,
12014,

121 CoNN. GEN. STAT. § 45a2-549(d) (1992).
122 Cystodianships in Louisiana terminate at age 18 or the age of “judicial emancipation,” whichever is earlier. LA. REV. STAT. ANN. § 9:770 (West 1987).

123 The proceeds will be distributed to the minor when the minor reaches the age of 18, unless the transferring instrument indicates that *The custodian shall transfer
to when reaches the age of ________." The specified age of distribution must be between the eighteenth and twenty-first birthdays, inclu-
sive. ME. REV. STAT. ANN. tit. 33, § 1671 (West 1987).

12474
125MicH. CoMPp. LAWS. ANN. § 554.454(4) (West 1980).
126 M1ss. CODE ANN. §§ 91-20-41, 91-20-1 to 91-20-49 (1994).

127 The distribution will be made when the minor reaches the age of 18, unless the transferor substitutes the words “as custodian for until he attains the age
of * for the words “as custodian for " in the document creating the transfer. The specified age of distribution must be between the eighteenth and
twenty-fifth birthdays, inclusive. NEv. REv. STAT. §§ 167.025, 167.034 (1985).

12814, § 167.033.

MAY 1995 THE ARMY LAWYER « DA PAM 27-50-270 19




129 The distribution will be made when the minor reaches the age of . [8, unless the transferor substitutes the words “as custodian for until he attains the age
of ” for the words *‘as custodian for * in the document creating the transfer, The specrﬁed age of distribution must be between the eighteenth and
twenty-first brrthdays meluswe Id. §§ 167.023, 167.034.

o R FITIEE T R B ' I LRSI N ‘ IR { : I ot

1301n the absence of dlrectron to the contrary at the time the transfer is made, the age of dlstnbutron will be 21. The transferor may set the age of dlstrlbutron how-
ever, at anytime between the ¢ighteenth and twenty-first birthdays, inclusive. N.J. STAT. ANN. § 46:38A (West 1987).
R I B A S RN A L i T ' n

at

BlSeeid 1 -t trale Dam s e ) . o ) e o v ‘
12N.Y. EsT. POWERS AND TRUSTS LAw §§ 7 9,7-11 (McKmncy 1994). Default age of dlstnbutlon is 18 transferor must add Ihe language unul age 2] to extend
age of distribution to 21."
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134 See id § 7-2.

135 The age of dlstnbutlon wrll be 21} ln the absence of direction w0 the contrary af the time the transfer is made. The transferor may set the age of distribution, how- ‘
ever, at anyUme between the elgh{eenth and twenty ﬁrst brrthdays mcluswe ‘I‘he follownng, or words to this effect should be used in the document creating the
custodranshrp "The custodlan shall traq fe thls property to when he' reaches the age of __‘_ " N.C. GEN. STAT. § I3A- 20 ( 1987) ‘

136 See id.

13720 Pa. Cons. STAT ANN, §5320(1992)
A s 1 . : . [

1388 C. CoDE ANN. §20-7 180(4) (Law Co -0p. ‘1993) SRS R ol

19 TENN, CODE ANN. §§ 35 7 22l 35 7 201 to 35 7-226 (M1ch1e Supp 1994)

1ot . ot

l‘“’Tl—:x PROP. CODE ANN. §§ 141 DOG(c) ]41 OO] to 141 014 (1984) Distribution of proceeds to a minor w1]l take place prior to age 18 1f the minor "eeases tobe a’
minor because of mamage or the generaI removal of the dlsabrlmes of minority” Id. § 141 006(c)(2). i

A1V, STAT, ANN. tit, 14, §8 3204(d), 3201-3'269 (1989).
Y42 The custodial property will be distributed-to the minor when the minor reaches the age of 18, unless the transferring instrument has the annotation *“(21)" (or
words to that effect) after the words. “Virginia. Uniform Transfers to Minors Act,” . In the latter case, the custodial property will be distributed at age 21. Va. CopE
ANN. § 31-45D (Michie 1988). Y Ny i . Tt T ST I

143 See id.

144y 1" CODE ANN. tit. 15, §§ 1245(dY, 12411250 (1964). 4 it R L
Shrbg B SR T R : o . = L . T
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- From Toro to Tome: Developmentsin: & + -~
the Timing Requirement for Substantwe .
Use of Prlor Consistent Statements .

: ;‘ B _ Ma]or Patrick D, O Hare

i

,Instructor. Criminal Law Division (
- The Judge Advocate General’s School, U.S: Army

Every trial attorney has suffered through the impeachment
of a witness. ' Our adversary system affords judge advocates
“'the opportunity to rébut this type of an attack by offering evi-
dence that sustains or rehabilitates the witness.! The two most
common rehabilitation methods are to introduce supportive
character evidence concerning the witness or, if the type of
impeachment allows it, to introduce consistent statements by
the impeached witness.2 United States v. Taro,3 a recent mili-
tary appellate decision, discusses both these methods.

Toro is interesting for at least two reasons. First, the case
involves an exposition of much of the “black-letter” law on
witness credibility. - The “black letter” propositions in Toro
merit reiteration, but not extended discussion. In Toro, the

agent that the undercover sources were ¢redible, truthful, and
among “the very best sources” with whom he had worked in
ten-years:4 On appeal, the defense ‘argued that this testimony
violated Military Rule of Evidence (MRE) 608(a)5 because
that rule only permits character evidence concerning truthful-
‘ness after a witness has been attacked, and requires introduc-

‘tion of such evidence by oplmon or reputatlon tesumony 6

In its analysis, the Court of Military Appeals (COMAY dis-

*'cussed the three evidentiary stages that concern the credibility
“of witnesses at trial: bolstering, impeachment, and rehabilita-
- tion. Bolstering occurs when the proponent seeks to enhance
“the credibility of the witness before the witness is attacked.®

TImpeachment involves a variety of methods,? which generally

trial court received téstimony from an Air Force investigative occur after a witness testifies.’® Rehabilitation, by one form

1C. McCormick, McCORMICK ON EVIDENCE 172 (thri W. Strong ed., 4th ed. 1992). C o =‘
W}-‘ _> | 7 , ; . S «

337 M.). 313(CM A. 1993), cert. denied, 114 S. Ct. 919 (1994). - P ‘ -
41d. at 317. . o
SMANUAL For CoURTS-MARTIAL, United States, MiL. R. Evip. 608(a) (1984) [hereinafter MCM] provides:

Opinion ant!‘reputali‘on‘ evidence of character. The credibility of a witness rﬁay be att: ~ked or sdpportéd by evidence in the form of opinién or repu-
tation, but subject to these limitations: (1) the evidence may refer only to character for truthfulness or untruthfulness, and (2) evidence of truthful
character is admissible only after the character of the witness for truthfulness has been attacked by opinion or reputation evidence or otherwise.

6In the case of reputation testimony, “[t]he proponent must show that the character witness who will testify as to the witness’ reputation resides or works in the
same community as the witness and has lived in the community long enough to have become familiar with the witness’ reputation in the community.” Toro, 37
M.J. at 317 (citation omitted). The term “community in which he lives” is not.subject to an exact geographical location, but means an area where a person is well
known and has established the reputation.” /d. (citation omitted). The proper foundation for opinion evidence, by contrast, requires the proponent to demonstrate
that the character witness “knows the witness well enough to have had an opportunity to form an opinion of the witness’ character for truthfulness.” /Id. (citation
omitted). In Toro, the defense conceded that an attack on the character of the informants had taken place. Id. at 317-18.

TEffective 5 October 1994, pursuant to Pub. L. No. 103-337, § 924, 108 Stat. 2663, the United States Court of Military Appeals (COMA) was renamed the United
States Court of Appeals for the Armed Forces (CAAF). This article will use the court’s former name for decisions published prior to the name change.

87oro, 37 MLI. at 315 (citations omitted). The witness’s character trait for truthfulness, as an example, must be attacked before the proponent of the witness may
undertake a rehabilitation. MCM supra note 5, MiL. R. EvD. 608(a).: The attack may be by character evidence, or during cross-examination. Opposing counsel
first must imply or attempt to establish that the witness is generally:an untruthful person. -Id. Introduction of contradictory evidence alone does not amount to an
attack. United States v. Everage, 19 M.J. 189 (C.M.A. 1985). Nor does contrary testimony alone amount to an lmphed charge of tecent fabncatlon 1mproper
influence, or motive. United States v. Browder, 19 M.J. 988 (A F.C.M.R. 1985)

o
9The COMA observed:

The methods of impeachment include: :character trait for untruthfulness—Mil. R. Evid. 608(a); Manual for.Courts-Martial, United States, 1984;: .
prior convictions—Mil, R. Evid. 609(a); instances of misconduct not resulting in a conviction—Mil. R. Evid. 608(b); prior inconsistent statements—
Mil. R, Evid. 613; prior inconsistent acts—cf. Doyle v. Ohio, 426 U.S. 610, 96 S. Ct, 2240, 49 L. Ed. 2d 91 (l976) bias—United States v. Abel, 469
-U.S. 45, 105 S. Ct. 465, 83 L. Ed, 2d 450 (1984), and Mil, R. Evid. 608(c); and specific contradiction.

Tore, 37 MLJ. at 315. Specific contradiction typically involves a second witness giving testimony contrary to the previous testimony which impeaches indirectly.
See C. McCorMICK, HANDBOOK OF THE LAW OF EVIDENCE § 47 (Cleary ed. 1984) (contradlcnon has the “dual aspect of relevant proof and of reﬂecung on the credn-
bility of contrary witnesses™). ‘

10Toro, 37 M.J. at 315.
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or another, occurs after an attack on a witness’s credibility.!. .
The COMA emphasized that the “or otherwise” language of

MRE 608(a)!? is sufficiently flexible to permit rehabilitation

when cross-examination implies the bad character of the wit- -

ness, or has been conducted in a fashion as to induce belief in

the witness's untruthfulness. Under the facts of Toro, sub- -
stantive comments by the Air Force agent did not involve:
“traditional veracity evidence,”!3 and may have been objec-"

tionable because of the proponent’s failure to lay a proper
opinion or reputation type foundation. However, because the
defense failed to object contemporaneously, and because the
failure to object did not amount to plain error, the defense
omission was waived.!4 : -
. The second interesting aspect of Toro more directly con-
cerns the specific issue of rehabilitation. - As discussed in
greater detail below, the COMA included a veiled suggestion
that some members of the court’s majority would reconsider
_precedents on the timing requirement for substantive use of
prior consistent statements (i.e., the admissibility of a prior
consistent statement made after a motive to fabricate arose).
Chief Judge Sullivan attacked the propriety of that implicit
suggestion in a concurring opinion. The jssue is both interest-
-ing and moot because in a recent decision, the United States
Supreme Court resolved the question entlrely In Tome v.
United States,!5 the Supreme Court held that to rebut a charge

of recent fabrication or improper influence or motive under,

Federal Rule of Evidence 801(d)(1)(B),!6 a declarant must
make a prior consistent statement before the alleged fabrica-
tion, motive, or influence arose. The Court’s decision resolve
not only the arguable differences at the CAAF, but resolve a

- division in the federal circuits!? and, to some extent, a subject

of divergent critical commentary.18

Federal litigator§ need to study any opinion where the
Supreme Court interprets the Federal Rules of Evidence.

».Tome merits particular scrutiny by military criminal practi-
-+ tioners for two reasons. First, it comes at a time when several

members of the CAAF appear to have doubts about the vitali-
ty of that court’s precedents. Practitioners who have relied on

. the implicit suggestion that it may be possible|to -admit prior
_consistent statements made after a motive to fabricate has

arisen, must rethink their trial tactics to use alternative theo-
ries of admrssrbrhty -Second, the scenario in. Tome—alleged

: chrld sexual abuse—is one that easily can occur in military

prosecutJons "Therefore, mllrtary counsel should study and, if

. possible, use the alternative theorres of admrssrbllrty identified

in Tome. To better apprecrate Tome’s genesis and 1mpact a

review of prior consrstent statements is approprlate

Background .

ARy

Unt11 the end of the seventeenth century, prror consrstent
statements were admissible as substantive evidence lf they
were consistent with the in-court, testimony of the witness.}?
With the adoptron of the rule against hearsay, this evidence no
longer was admitted substantively, but was limited to bolster-

. ing a witness’s. credibility during the case-in-chief.20  One

commentator has observed that by the early 1800s, prior con-
sistent statements no longer were admissible during the case-
in-chief, but, only by way of rebuttal to support witness
credibility after impeachment.2! The prevailing rule was sim-

[ Heoo ¥ | [ FREEN

I1“Rehabilitation can take many forms, mcludtng explanatlons on redirect examination, corroboratron a character trait for truthfulness or prror consrstent state-

ments—Mil. R: Evid. 801(d)(l)(B) » I ‘

Pl

12See supra note 5. s EEEROR

l3Toro.37MJ at318 TR : SR ot

B
1

‘M. at 313 (cmng MCM, supra note 5, Mu_ R. EVID 103(d)). As no substanual nght of the accused was affected and ber:ause the mrhtary Judge properly

|nstructed the panel members, corrective action was not required.

.

l51155 Ct. 696 (1995). i

16The text of 801{d)(1)(B) is identical for both the Federal Rules of Evidence and the MREs seé infra note 25 and accompanymg text. For purposes of thrs artlcle
references to either version will be as Rule 801(d)(1)(B).

17Cases imposing a temporal or “pre-motive” requirement include: United States v. White, 11 F.3d 1446 (8th Cir. 19$3); United States v. Guevera, 'S98 F.2d 1094,
1100 (7th Cir. 1979); United States v. Quinto, 582 F.2d 224, 234 (2d Cir. 1978); United States v. Henderson, 717 F.2d 135 (4th Cir. 1983), éert. denied, 465 U.S.
1009 (1984); United States v. Bowman, 798 F.2d 333 (8th Cir.), cért. denied, 479 U.S. 1043 (1986); United States v. De Coito, 764 F.2d 690 (9th Cir. 1985). Cases
which did not impose a “pre-motive” timing requirement include: . United States v. Payne, 944 F.2d 1458 (9th Cir. 1991), cert. denied, 112 S. Ct. 1598 (1992);
United States v. Hamilton, 689 F.2d 1262 (6th Cir. 1982), cert. denied sub nom., Wright v. United States, 459 U.S. 1117 (1983); United States'v. Anderson, 782
F.2d 908, reh'g denied, en banc, 788 F.2d 1570 (11th Cir. 1986); United States v. Montague, 958 F.2d 1094 (D.C. Cir. 1992).

18See, e.g., Judith A. Archer, Prior Consistent Statements: Temporal Admissibility Standard Under Federal Rule of Evidence 801(d)(1)(B), 55 FORDHAM L. REV.
759 (1987); Note, Prior Consistent Statements and Motives to Lie, 62 N Y.U. L. REV 787 (1987), LTC Thomas C Lane, Mtlmzry Rule of Evzdence 801(d)(1 )(B):
In Search ofa Linle Consutency, ARMY LAW June 1987, at 33 i S i

) S RTIaN | ; : S i ! ’
19Michael H Graham Pnor Consistent Statemems Rule 801 (dy1 )(B) of the Federal Rules of Ewa‘ence, Crmque and Proposal, 30 HAsrmos LJ 575 (1979)
(footnote ormtted) [herernaﬂer Pnor Consistent Statements).

. T TRy N - Yot F . . ; P . . ' ) . ‘.{(,‘ [(,‘

20 ld at 577-78. Dean Wrgmore has described that practice as havmg been based “on a loose instinctive logic, popular encugh today, th at there is A some real cor-
roborative support in such evidence . . .."” 4 WiGMORE ON EVIDENCE § 1123 at 254 (Chadboumn rev. ed. 1972).

21 Prior Consistent Statements, supra note 19, at 578. e v
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ply that “where the testimony is assailed as a fabrication of The codification of the Federal Rules of Evidence and, sub-
recent date . . .'in order to repel such imputation, proof of the sequently, the Military Rules of Evidence, effected a profound
antecedent declaratron of the party may be admitted.”22 change in the treatment of ‘a certain: class .of prior consistent
statements. The text provides as follows:

-The ‘use of the prior consistent statement for the limited ‘ o ‘ : ,
purpose of corroborating a witness’s testimony also was com- (1) Prior statement by witness. The declarant tes-

mon military practice. The 1969 Manual for Courts- Martial tifies at the trial or hearing and is subject to cross- -
descnbed this practice in the following terms: examination concerning the statement, and the
statement is . . . (B) consistent with the declarant’s
If the testimony of a'wimess has been attacked on testimony and is offered to rebut an express or
the ground that it was due to a certain influence, , implied charge against the declarant of recent fab-

. . ' » . 25
evidence of his statements or conduct, consistent , rication or improper inﬂuence or motive.

with his testimony, made or occurring before the
creatron of that mﬂuence, may be introduced for
the purpose of corroborating hrs testimony.?3

Under the rules, prior consistent statements are defmed as
nonhearsay and may be admissible as substantive evidence, as
long as the declarant testifies at trial and is subject to cross-
examination,26 and the requirements or situations specified in

In one decision, the COMA noted that “this paragraph perpet- the rule are satisfied. The predicate situations specified in the
uated what had been the consistent rule 1n the military jUS[iCC text of the rule include rebuttal of an express or implied
system at least as early as the 1929 Manual for Courts-Mar- charge?” of recent fabrication?8 or improper motive. Those
tial; and it was parallel, as well, with what had been the more are situations recognized at common law.2 The rationale for
recent common law rule.”24 , the current rule is that the prior statement is consistent with

22E]licott v. Pearl, 35 U.S. 412, 439 (1836) (quoted in Tome v. United States, 115 S. Ct. 696, 700 (1995)); see also Malone .y, United States, 94 F.2d 281, 287 (7th
Cir.) cert. denied, 304 U.S. 562 (1938) (“[W]here the testimony of a witness [was] assailed as a fabrication of a recent date, proof that [the witness] gave a similar
account of the transaction when no motive existed, [was] admissible.”). ’

23MANUAL FOR COURTS-MARTIAL, United States, I 153a (rev. ed. 1969). The 1969 Manual for Courts-Martial expanded on the principle through the use of the fol-
lowing illustrative examples: E

For example, if the credibility of a witness has been attacked on the ground of bias due to a quarrel with the accused, the fact that before the date of
 the quarre] he made an assertion similar to his testimony is admissible for this purpose. Similarly, if his impeachment has been sought on the ground
of collusion or corruption, evidence of a consistent statement made by him prior to the collusion or corruption is admissible for the same purpose.
Also, if the testimony of a witness has been attacked on the ground that he made one or more inconsistent statements or on the ground that it was a
fabrication of recent date, evidence of a consistent statement made by him before there was a motive to misrepresent is admissible to corroborate his

testimony. :

1d.
24 United States v. McCaskey, 30 M.J. 188, 189-90 ((:.M.A. 1990) (footnotes omitted).
25Fgp. R. EvID. 801(d)(1)(B); MCM, supra note 5, MiL. R. EvIp. 801(d)(1)(B).

26 The requirement for cross-examination normally is satisfied when the witness, under oath, willingly responds to questions. United States v. Owens, 484 U.S. 554
(1988). The requirement in Rule 801(d)(1)(B) is not identical to the Sixth Amendment Confrontation Clause requirement. United States v. DiCaro, 772 F.2d 1314,
1325 (7th Cir. 1985), cited in United States v. Tome, 3 F.3d 342, 347 (10th Cir. 1993), rev'd, 115 S. Ct. 696 (1995). The Tome court observed that “Rule
801(d)(1)(B) requires that the witness be subject to cross-examination concerning the prior consistent statement only. The Rule does not require cross-examination
concerning the events underlying the statement or the matter asserted therein.” Tome, 3 F.3d at 348 (citing 4 DAviD W. LOUISELL & CHRISTOPHER B. MUELLER,
FEDERAL EVIDENCE § 419 at 179-80 (1980)).

27Two examples illustrate the difference between an implied and express charge of improper motive. First, the cross-examiner asks-a witness the quesuon “You
are the mother of the defendant, aren’t you?' The cross-examiner in this scenario leaves the natural inference of bias to the trier of fact. An express charge of
improper motive would involve an additional question: “You would do anything to help your son, wouldn’t you?" In the second scenario, the previously implied
inference of bias actually is articulated. See MICHAEL H. GRAHAM, HANDBOOK OF FEDERAL EVIDENCE § 801.12 at 752 n.5 (3d ed. 1991).

28 A charge of recent fabrication has been made whenever, on cross-examination, counsel expressly or impliedly charges that the in-court testimony of the witness,
regardless of when the testimony was crystallized, is a result of a conscious falsification occurring at any time after the event related. Analytically, the use of the
term recent" is superfluous. Prior Consistent Statements, supra note 19, at 583. In other words, the language “recent fabrication” is directed at a witness who is
charged with a deliberate lie. SALTZBURG & MARTIN, 2 FEDERAL RULES OF EVIDENCE MANUAL 143 (5th ed. 1990).

29 See United States v. Quinto, 582 F.2d 224 (2d Cir. 1978). The court stated the following:
[Tlhe drafiers of the proposed Federal Rules of Evidence intended that prior consistent statements could be used as substantive evidence only in -
those “situations in which rehabilitation through consistency formerly would have been allowed”. . . . [T]he standards for determining whether prior
consistent statements can be admitted as substantive evidence are precisely the same as the traditional standards and . . . continue to be the standards
used under the new rules of evidence for determining which varieties of prior consistent statements can be admitted for the more limited purpose of
rehabilitation.

Id. at 233-34 (citations omitted), quoted in GRAHAM, supra note 27, § 801.12 at 752 n.4.
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the testimony-givenfrom the stand and if the opposing party
wishes to {‘open the door” forits admission, there is no reason
why it should not be received generally 30 ‘

The rule does not abollsh the nonsubstantlve use of prior
consistent statements. Prior consistent statements that do not
satisfy the requiréements of Rule 801(d)(1)(B) still may be
used for rehabilitation only, and not for their truth,3! One
commentator highlights the practical distinction between
using prior consistent statements as credibility evidence and
substantive evidence by noting that in the former case, “the
judge would give a limiting instruction, restricting the jurors’
use of the statement to their evaluation of the witness’ believ-
ability.” In closing argument, therefore, the proponent could
only argue the evidence in the limited manner specified by the
judge.32 By contrast, for a substantive use of prior consistent
statements, the judge would give no limiting instruction, and
the proponent could treat the statements as evidence of facts.33

The Tlmmg or “Pre-Motive” Requirement

In general, assuming that the requirements specified in Rule
801(d)(1)(B) are met, the time at which the declarant made the
prior consistent statement is the most important consideration
in determining its adm1551b111ty Dean McCormick has
observed: '

[I]f the attacker has charged bias, interest, corrupt
influence, contrivance to falsify, or want of capac-
ity to observe or remember, the applicable princi-
ple is that the prior consistent statement has no

relevancy to refute the charge unless the consis-
tent statement was made before the source of the
bias, interest, influence or incapacity originated.34

The rationale for this viewpoint is that “[a] consistent state-
ment, at a time prior to the existence of a fact said to indicate
bias, interest or corruption, will effectively explain away the
force of the impeaching evidence; because it is thus made to
appear that the statement in the form now uttered was inde-
pendent of the discrediting influence.”35 According to this
analysis, a prior statement subject to the same influence as the
already impeached trial testimony has no force to rebut the
charge; all it shows is that the witness responded in the same
way when under the same pressures. 36 The plain language of
the rule, however, does not require ‘that the prior consistent
statement precede the improper influence, motive to fabricate,
or alleged recent fabrication.3” Moreover, the Drafter’s analy-
sis to MRE 801(d)(1)(B) specifically questions the propriety
of the so-called “pre-motive” limitation.38

As noted previously, Toro suggested the possible use of
prior consistent statements made after the alleged motive to
fabricate arose. The Air Force Court of Military Review
(AFCMR) more fully articulates the background to the admis-

< sion of those statements.3® The' AFCMR’s opinion explained

that through carefully planned direct examination, the trial
counsel disclosed the misconduct of the government witness-

-es, thus depriving the defense counsel of “fodder for cross-

examination in most areas other than prior inconsistencies.”40
When the defense counsel examined those witnesses to show
prior inconsistencies, the trial counsel introduced written

30SALTZBURG & MARTIN, supra note 28, at 248, Advisory Committee Notes. See also 4 J. WEINSTEIN & M. BERGER, WEINSTEIN’S EVIDENCE § 801(d)(1)(B)[01] at
801-150 (1988) (evidence not cumulative where opponent’s attack opens the door; jury probably would not understand a limiting instruction).

3!See, e.g., United States v. Parodi, 703 F.2d 768 (4th Cir. 1983) (“[P]roof of prior consistent statements of a witness whose testimony has been allegedly
impeached may be admitted to corroborate his credibility whether under Rule 801(d)(1)(B) or under traditional federal rules, irrespective of whether there was a
motive to fabricate™); United States v. Casoni, 950 F.2d 893 (3d Cir. 1991) (Where statements are offered only to rehabihtate, possible motive to fabricate at time

statements were made is a matter of relevance, not a condition barring admissibility.).

32EDWARD J. IMW[NKELR]ED; EVIDENTIARY DlSTlNCTIONS, UNDERSTANDING ‘THE FEDERAL RULES oF EVIDENCE 139 (1993).

331d. at 140. See generally United States v. White, 1 F.3d 1446 (8th Cir. 1993) (rehabilitative prior consistent statements admissible when accompanied by a lim-

iting mstruction even though inadmissible under Rule 801(d)(1)(B))
34McCORMICK, supranote 1, § 47 at 177,

35 WIGMORE, siipra note 20,81 1%8 at 268. -

36 Archer, supra note 18, at’7vGG n38

37The rationale for the timing requirements is simply that

[a] consistent statement, at a time prior to the existence of a fact said to indicate bias, interest or corruption, will effectively explain away the force of
the impeaching evidence; because it is thus made to appear that the statement in the form now uttered was independent of the discrediting inﬂuence.

4 WIGMORE, EVIDENCE IN TRIALS AT COMMON Law, § 1128 at 268 (Chadbourn rev. ed. 1974). A prior statement subject to the same influence as the already
impeached trial testimony has no force to rebut the charge; all it shows is that the witness responded in the same ways when under the same pressures.

3 See MCM, supra note 5, MiL. R.'EvD. 801(d)(1)(B) analysis, app. 22, at A22-47 (“On its face the Rule does niot require that the consnstent statement offered have
been made pnor to the time the improper influence arose or prior to the alleged recent fabncation ).

39 United States v, Toro, 34 M.J. 506 (A.F.C.M.R. 1991). R

4014, at 515.
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statements as prior consistent statements.4! Significantly, the

statements introduced were made by the declarants to investi-.

gators after the declarants had become aware that they were
the subject:of governmental investigations, and after, as the
AFCMR put it, they “had a motive to sing, and no particular
motive to sing truly.”42 Because of the timing of the prior
consistent statements, both the AFCMR and, to a far lesser
extent, the COMA, interpreted: MRE 801(d)( l)(B) and earlier
precedents.

The major military precedent in this area is United States v.

McCaskey,43 which involved allegations of indecent acts
against a female child.# In McCaskey, the COMA held that

to be logically relevant to rebut a charge of testifying while

under an improper influence or motive, a prior consistent
statement typically

must have been made before the point at which
the story was fabricated or the improper motive or
influence arose. Otherwise, the prior statement .
does nothmg to “rebut” the charge. Mere repeated
telling of the same story is not relevant to whether
the story, when told at trial, is true.*5

McCaskey observed that there was a “remote possibility” i
which a prior consistent statement made after the point of the
alleged fabrication or improper influence would be probative

i,

2.

within the framework .of the court’s analysis of MRE
801(d)(1)XB).46 McCaskey was decided after the trial in Toro
and because of this, the language of the Drafter’s Analysis to
MRE 801(d)(1)(B),%” and the absence of an objection at trial,
the AFCMR chose not to apply the McCaskey decision
retroactively to Toro.48

Against the seemingly categorical background of
McCaskey, the COMA's majority opinion in Toro was some-
what equivocal when it noted that in applymg the McCaskey
rule, the military judge must determine * ‘when the motive to
fabricate occurred, e.g., at trial or before trial; whether the
statement sought to be admitted rebuts the recent fabrication,’
improper influence or motive; and whether the prior consis-
tent statement is relevant.”#9 As authority for that proposition,
the COMA cited United States v. Montague,5° and, in a foot-
note, observed:

There is a split in the circuits . . . and the differ-

. ences in individual cases can be reconciled by col-
lapsing the authorities “into one principle that
would be consistent with the goals of the Federal
Rules of Evidence and common law precedents.

~ Any statement, even one made. after a motive to
falsify has arisen, may be used under Rule
801(d)(1)(B) if it tends to disprove a suggestion
that a witness is not telling the truth.”s!

4330 M.J. 188 (C.M.A. 1990). Prior to McCaskey, in United States v. Sandoval, 18 M.J. 55, 62-63 (C.M.A. 1984), the COMA had noted that “the proponent of the
witness impeached . . . may rehabilitate the witness by introducing a prior consistent statement given before the event which is alleged to have resulted in the fabri-
cation.” See also Umted States v. Jones, 26 M.J. 197 (C.M.A. 1988) (defense counsel demonstrated lack of memory and attempted to show that appellant’s identity
had been suggested to the witness by someone else); United States v. Hurst, 29 M.J. 477 (C.M.A. 1990) (noting various treatments of the timing requirement, but
concluding that resolving that issue was not required under the facts of the case because the most stringent timing requirement was satisfied).

44 Chief Judge Everett described this scenario as one which “regrettably is not uhcommon." McCaskey, 30 M.J. at 189.

451d. at 192. In McCaskey, the COMA observed that prior consistent statements might be offered as evidence in two general situations. The first is impeachment
of a witness by a prior inconsistent statement and a prior consistent statement made after the inconsistent statement is offered to explain or otherwise remove the
taint of inconsistency. /d. at 192-93. If offered to prove the truth of the matter asserted, the prior consistent statement must fit the “narrow confines” of Rule
801(d)(1)(B). Id. at 193. In the second situation, the prior consistent statement is offered as evidence of the fact of the statement rather than as evidence of its con-
tent. Id. In that situation, a hearsay objection would not lie and, accordingly, the requirements of Rule 801(d)(1)(B) would not control, although the COMA noted
that the parties

should be vigilant to ensure both that the fact of the statement is relevant for some purpose (i.e., credibility of the witness, see Mil. R. Evid. 607) and
that the probative value is not “substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the members.”
Mil. R. Evid. 403.
Id.
461d. at 189 n.2.
47 See supra note 38.
48 United States v. Toro, 34 M.J. 506, 516 (A.F.C.M.R. 1991). The COMA has reiterated the McCaskey holding on scveral occasions. See United States v. Rhea,
33 M.J. 413 (C.M.A. 1991) (evidence established that entries on calendar signifying incidents of sexual intercourse with appellant were made prior to any motive to
fabricate which might have arisen), aff"d after remand, 37 M.J. 213 (C.M.A. 1993); United States v. Morgan, 31 M.J. 43, 46 (CM.A. 1990) (improper motive and
alleged fabrication urged under two theories, but impeachment used UCMJ Article 32 inconsistencies, thereby making pre-Article 32 statements admissible under
McCaskey and circumstances of the case), cert. denied, 498 U.S. 1085 (1991). ’

49 United States v. Toro, 37 M.J. 313, 315 (C.M.A. 1993), cert. denied, 114 8. Ct. 919 (1994) (citation omitted). The COMA also noted that when these prerequi-
sites have been met, the military judge should apply the balancing test of MRE 403. Id. at 315-16.

50958 F.2d 1094, 1098 (D.C. Cir. 1992).

51 Toro, 37 M.]. at 315-16 n.2 (citation omitted).
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In his concurring opinion, Chief Judge ‘Sullivan specifically = 'All of the six statements were made after A.T. had gone to

rejected the majority’s' footnoted suggestion that prior’ consis- Colorado to stay with her mother in the summer of 1990. The
tent statements made after an alleged motive toifabricate may witnesses included a babysittter. who stated that A.T. had
be admlss1ble under MRE 801(d)(1)(B) 52 L e spontaneously stated that she ‘did hot want to return to-her
e cone VT father because' he got drunk and thotght A.T. was “his ‘wife.”

The Case of United States v. Tome' ' = Several days: later A.T. had elaborated by saying that her

father did “nasties” to her, including ‘removing her clothes,

'Like McCaskey, Tome involved allegations of sexual abuse. forcing open her legs, and ccausing a sharp pain in her stom-
The kum Wag A.T."a'minor femaje child.5? The defendant ach.® A pediatrician testified to examining A.T. and finding

an enlarged vagina and abnormally thin hymenal tissue, symp-
toms consistent with vaginal penetration. Pointing to the gen-
ital region of ‘an anatomically correct male doll, A.T. told the
pediatrician that her father had put his “thing” in her vagina.60
Aribther pediatrician who'examined ‘A.T. at approximately the'
same 'time testified similarly concerning the ¢ondition of
A.T’s hymen, the size of her vagina, and physicdl penetration
of A.T. by her father’s “thing.”8! A caseworker for the Col-
orado Child Protective Services office testified that with the
aid of anatomically correct dolls, A.T. demonstrated ari‘act of
attempted intercourse and stated that her father removed her
panties, “put his balls” in her, kissed her vagina; and asked her

and vnctlm s mother shared Joint custody of the victim follow-
ing thetr dlvorce in 1988 w1th the defendant ‘having pnmary
physrcaﬂ custody § The prosecut1on argued that the defendant
had commltted the sexual abuse on the child while she was in
the defendant s custody The defense averred that the chtld
concocted the allegations so that she would not be returned to
her father.5 At the time of trial, the alleged victim was six-
and-one-half years old.
. K i A ER

The defense cross-examination of A.T. occurred over two

separate days, involving a total of 597:questions.56 During the

second day of cross-examination, the alleged victim.testiﬁed to touch his penis.62 A.T.’s mother testified that'she had heard
with hesitation, but acknowledged discussing the matter of the some of the statements made to the babysitter.5> A third pedi-
alleged abuse with several physicians.” In response to the atrician examined A.T. approximately one year after the alle-
Cross- exammatlon the prosecution proffered the testimony of gations of abuse arose and two years after the abuse allegedly
six witnesses under Rule 8Ol(d)( 1)(B) and other theories, occurred She testified that A.T. had an abnormally enlarged
alleging that during cross-examination of the victim, the vagina with little hymenal tissue remammg She also testified
defense had implied that she had fabricated the allegations of that A.T. had stated that her father touched her breasts, her
abuse to live with her mother in Colorado.58 “front privates,” and her bottom .54 .

s T RV DU RN B | ; ISR X : ! : K B

i . ; T e .
5‘Tome v. United States, 115 S. Ct. 696, 699 (1995). Federal jurisdiction resulted because the case occurred on :l Navajo Indian Reservation. The defendant was
tried in the District Court for the District of New Mexico for Vlolatmg 18 usc’ §§ l153 (“Offenses Wlthm lndlan Country"), 2241(c) (“Aggravated Sexual
Abuse™), and 2245(2)(A) and (B) (Definitions). 1d.

214, at 320 (Sullivan, CJ concurrmg in the result)

54]d. The mother was awarded primary custody for the summer of 1990, and during that tifne she contacted Colorado authorities with allegations of sexual abuse
by the defendant against his daughter. /d. The superseding indictment alleged that the sexual abuse occurred in June 1989, when the victim was four years old ‘
United States v. Tome. 3 F3d 342,345 (10th Cir. 1993) rev'd 115 S. Ct. 696 (1995)

1 . . f

Tome, 1158, Ct at699. ' . s e

b ot . HI PN o ' I

56Tome, 3 F.3d at 348. On the first day the defense asked 348 “background” questions. The Vitim teplied to nearly all of the questions. On the second day of
cross-examination the defense posed 249 questions, of which 66 elicited no audible response from the alleged victim. Id. The victim provided some of her
responses as much as 45 or 50 seconds after the question. Id. at 348 n4.

571d. at 345. ' ’ A . R IR

581d. at 346-47.

$91d. at 345. The babysitter’s testimony also was offered and admitted under Federal Rule of Evidence 803(24), the so-called residual exception to the hearsay rule
Tome, 115 S. Ct. at 700.

60 Tome, 3 F.3d at 346.

611d. The testlmony of both pediatricians’ apparently was offered and admitted mto evndence pursuant to Federal Rule of Ewdence 803(4) the' hearsay exceptton

concemmg statements made for purposes of medlcal dlagnosrs Tome, 115 S.Ct at 700 \

. ii

62Tome, 3 F.3d at 346. These statements also were offered pursuant to the residual exceptton Federal Rule of vadence 803(24) but the record did not d:sclose .
how the judge ruled on that ground. Tome, 115 S. Ct, at 700.
Tome,3F3data4s. 0 /T b e it b , oo

64 No objection was made to this testimony. Tome, 115 S. Ct. at 700.
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- On initial appeal, in a matter of first impression, the United
States Court of Appeals for the Tenth Circuit (Tenth Circuit)
affirmed.$5 The Tenth Circuit rejected the “pre-motive rule”
and declined to limit Rule 801(d)(1)(B) to statements made
prior to the existence of the declarant’s motive to fabricate.
Stated succinctly, the Tenth Circuit held that the timing of the
alleged fabrication or motive to falsify does not control admis-
sion.66 The principal ground articulated by the Tenth Circuit
was that even as a function of relevance, the ““pre-motive” rule
is too broad.- The Tenth Circuit observed:

[A] per se rule is untenable because it is simply
not true that an individual with a motive to lie
always will do so. Rather, the relevance of the
prior consistent statement is more accurately -
determined by evaluating the strength of the

- motive to lie, the circumstances in which the state-
ment is made, and the declarant’s demonstrated
propensity to lie.57 ‘

The resulting balancing approach adopted by the Tenth Cir-
cuit derived principally from United States v. Miller,58 in
which the United States Court of Appeals for the Ninth Cir-
cuit had enjoined trial judges to “evaluate whether, in light of
the potentially powerful motive to fabricate, the prior consis-
tent statement has significant ‘probative force bearing on cred-
ibility apart from mere repetition.’”%? Applying that analysis
to the facts of Tome, the Tenth Circuit concluded that the
defendant’s arguments presented some motive for A.T. to lie,
but “not a particularly strong one.”70. Accordingly, the Tenth
Circuit held that the trial judge had not abused his discretion
in admitting A.T.’s out-of-court statements.”!

65Tome, 3 F.3d at 352.

The Supreme Court granted certiorari to resolve the ques-
tion of whether evidence of prior consistent statements, intro-
duced to rebut a pre-existing motive to fabricate was
inadmissible under Rule 801(d)(1)(B).72 In a five-to-four
decision,” the Court reversed, concluding:

The Rule permits introduction of a declarant’s
consistent out-of-court-statements to rebut a
charge of recent fabrication or improper influence
or motive only when those statements were made
before the charged recent fabrication or improper

' influence or motive. Those conditions of admissi-
bility were not established here.74

i The majority’s analysis began with a recapitulation of the
established principles surrounding the evidentiary question
presented. The majority observed that admissibility under
Rule 801(d)(1)(B) is limited to statements offered to rebut a
charge of “recent fabrication or improper influence or
motive.” The Court emphasized that the quoted phrase was
the one used by the Advisory Committee Notes on Rule
801(d)(1)(B) to describe the “‘traditiona[l]’ common law of
evidence, which was the background against which the rules
were drafted.”?5 In the Court’s view, the drafter’s limitation is
instructive because the specified forms of impeachment are
the ones in which “the temporal requirement makes. the most
sense.”76 The Court observed:

Impeachment by charging that the testimony .is a
" recent fabrication or results from an improper
influence or motive is, as a general matter, capa-
ble of direct and forceful refutation through intro-

€6 The appellant also alleged that admission of the statements pursuant to Rule 801(d)(1)(B) was inappropriate for failure to satisfy the Rule’s explicit requirements.
He asserted that the victim had not been subject to cross-examination and that the defense did not charge the victim with recent fabrication or improper motive, /d.
at 347-49. The Tenth Circuit rejected both arguments.

6714, at 350. Stated differently, “[tJhe circumstances under which statements are made may add probative significance to the statements.” Lane, supra note 18, at
33.

68874 F.2d 1255 (9th Cir. 1989). ‘ ‘ »

69 J4. (quoting United States v. Pierre, 781 F.2d 329, 333 (2d Cir. 1986)), both quoted in Tome, 3 F.3d at 350). The Tenth Circuit observed that “the relevance of
the prior consistent statement is more accurately determined by evaluating the strength of the motive to lie, the circumstances in which the statement is made, and
the declarant’s demonstrated propensity to lie.” Tome, 3 F.3d at 350. '

70Tome, 3 F.3d at 351 (citation omitted).

.

T2Tome v. United States, 114 S. Ct. 1048 (1994).

73 Justice Kennedy authored the majority decision, in which Justices Stevens, Souter, and Ginsburg entirely joined. Justice Scalia concurred in part and concurred
in the judgment. Chief Justice Rhenquist and Justices O’Connor and Thomas.joined in the dissent authored by Justice Breyer.

74Tome v. United States, 115 S. Ct. 696, 705 (1995). .

751d. at 701 (citation omitted). The Court ultimately concluded that the language of the Rule (in its concentration of rebutting charges of recent fabrication, improp-
er influence, and motive to the exclusion of other forms of impeachment), and the wording (which the Court observed to follow the common law cases) all suggest-
ed that the Rule was intended to carry over the common law “pre-motive” rule. /d. at 702.

761d. at 701.
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! duction -of out-of-court-consistent statements that
' prédate the alleged fabrication, influence or
‘motive. - A’ consistent statement (hat predates thé * -
“motive'is a square rebuttal of the charge that the .

testimony was contrived as a consequence of that -

motive.”?

LR R . i
As a corollary, the majority noted that “prior consistent state-
ments carry little rebuttal force when most types of impeach-
ment are involved.”?8 . : - ., : L
: i v ‘] . o

The court acknow]edged that mstances may arise when out-
of-court statements that postdate the alleged fabrication
nonetheless have probative force to rebut the charged fabrica-
tion, but they do so in “a less direct and forceful way.”?® If
the drafters intended to countenance such an “indirect inferen-
tial chain,” the Court perceived sound reason for the specific
limitations imposed by the Rule. ' In other words, there would
be no reason “not to admit consistent statements to rebut other
forms of impeachment as well.”80 . Because this was not done,
the Court concluded that “the drafters of Rule 801(d)(1)(B)
were relying on the common-law temporal requirement.”8!
The “narrow Rule” enacted by Congress could not be read as
broadly as had been done by the Tenth Circuit.82 - The Court
buttressed its conclusion by examining the Advisory Commit-
tee Notes to the Federal Rules of Evidence.83 The essence of
that analysis was that the Committee Notes definitely dis-
closed an intent by the drafters to adhere to the common law,
at least absent express provisions to the contrary. The govern-
ment presented, and the Court found, no evidence of any

1.

78 Jd. (citation omitted).
I,

8014, at 702. ‘b

i,

8214,

intent by the drafters'to abandon the common-law "pre-
motlve requ1rement34 SRS SRR S

The Court also rejectéd the government’s arguments that
the “pre-motive” rule is inconsistent with the liberal relevancy
provisions of the Federal Rules of Evidence, and contrary to
academic commentary. In so holding, the Court observed that
the government's arguments misconceived the hearsay provi-
sions of the rules. ‘Relevance alone does not dispose.of the
question of admissibility for out-bf-court statements, as
demonstrated by the general proscription of hearsay testimo-
ny.85 Similarly, while commentators may have suggested
moving from the general exclusion of out-of-court statements
to ‘a balancing approach, the Advisory Committee was cate-
gorical in its rejection of the statement-by-statement balancing
of probative value against prejudicial effect.86 The approach
advanced by the government, and used by the Tenth Circuit,
created several “dangers”87 which the Advisory Committee
had sought to avoid: “too great a measure of judicial discre-
tion”;88 minimal predictability of rulmgs and enhanced dlffi-
culty in trlal preparatnon 89 : :
! R AR . :

- The dissent argued that?the majority had erred in over-
emphasizing the hearsay-related aspects of the prior consistent
statements at the expense of “[t]he basic issue . . . rele:
vance.”%0 In the dissent’s view, Rule 801(d)(1)(B) has noth:
ing to do with relevance except that.at common law, “the prior
consistent statement had no relevance to rebut the charge that
the in-court testimony was the product of the motive to lie.”!
Nothing in the Rule demonstrates the majority’s premise that

byl

83 While joining in the remainder of the majority decision, Justice Scalia did not concur in this portion of the majonty opinion, Part 11-B, because, as he stated, “the
promulgated Rule says what it says, regardless of the intent of its drafters.”” Id. at 706 (citation omitted). In his view, the result reached by the majority was correct
because only the temporal hmltauon ‘makes it rational to admit a prior con-oborahng statement to ‘tebut a charge of n:cent fabncatlon or improper l'I'lO[lVC but not
to rebut a charge that the witness’ memory is playing tricks.” /d. ~°

Voo

84 1d. at 704.
814, (citation omitted).
861d.

8.

[T . : b T A ) . S8 R I A

38 Notwithstanding the surprising reticence displayed by the Court in this regard.’tlté Couit was somewhat more optimistic conceining the judiciary’s ability to dis-
cern when a particular fabrication, influence, or motive arose. “[Clourts were performing this task for well over a century . . . and the Govemment has presented us
with no evidence that those courts, or the judicial circuits that adhere to the rule today, have been unable to make the determmatlbn " Id. at 705.

AEEIS R . - i Cob i

L/

.
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the drafters singled out that particular subset of prior consis-
tent statements because of its strong probative force in reha-
bilitating a witness.2 The Rule simply carved out a particular
subset of prior consistent statements that formerly was admis-
sible only to rehabilitate, and makes those statements substan-
tively admissible. The dissent would read the Rule’s plain
words to mean what they say.93 Nothing in the plain text of
the Rule compels a conclusion that it codified the common
law timing requirement.4 On the other hand, there may be
situations where special circumstances indicate that a “post-
motive” statement was made for reasons other than the alleged
improper motivation.%5 In these cases, the prior statement
might refute the charge of fabrication or improper motive
“because circumstances indicate that the statements are not
causally connected to the alleged motive to lie.”%

The dissent also focused on the liberal relevancy provisions
of Article IV of the Federal Rules of Evidence.?? It compared
the temporal requirement.of Rule 801(d)(1)(B) with the “gen-
eral acceptance” standard of Frye v. United States.%% Both
rules were “rigid,” setting forth “an absolute prerequisite to
adrnissibility” at odds with the liberal thrust of the Federal

Rules of Evidence.?® In Daubert v. Merrell Dow Pharmaceu-
ticals, Inc.,!90 as characterized by the dissenters, the Supreme
Court suggested that “the liberalized relevancy provisions of
the Federal Rules can supersede a pre-existing rule of rele-
vance, at least: where no compelling practical or logical sup-

port can be found for the pre-existing rule.”19!. The dissent

found no such practical or logical support for.the majority’s
view in Tome.

Finally, the dissent observed that if the drafters of Rule
801(d)(1)(B) wanted to insulate the common-law-rule from
the liberalized relevancy provisions of the Federal Rules of
Evidence, they chose a “remarkably indirect” manner to do
it.102 They based this observation on the utter silence con-
cerning the “pre-motive” rule as well as the hearsay—as
opposed to rclevancy—considera;iohs on which Rule
801(d)(1)(B) was based. Those considerations led the dissent
to propose “an equally plausible reason” for writing Rule
801(d)(1)(B) in the way it was done: to allow as substantive
evidence a type of prior consistent statement particularly
impervious to limiting instructions.103

9214, at 707. The dissent observed that other prior consistent statements “seem likely to have strong probative force™ and that, in any event, the existence of the
timing requirement does not follow from the premise. The timing of the statement may diminish probative force, but not reliability, which is the essential concen

of hearsay law. Id.
931d. at 708.

941d. at 709.

95The dissent gives the following examples: a postmotive statement made spontaneously, or when the speaker had a far weaker motive to lie than at trial, or when

the speaker had a far more powerful motive to tell the truth. /d. at 708.
%14, ‘

97The dissent observed the following:

The Rules direct the trial judge generally to admit all evidence having “any tendency” to make the existence of a material fact “more probable or less
probable than it would be without the evidence.” Fed. Rules Evid. 401, 402. The judge may reject the evidence (assuming compliance with other
rules) only if the probative value of the evidence is substantially outweighed by its tendency to prejudice a party or delay a trial. Rule 403.

id. at 709.

98293 F. 1013 (D.C. Cir. 1923). The Frye test requiréd that “the [science] from which the deduction is made must be sufficiently established to have gained general

acceptance in the particular field in which it belongs.” Id. at 1014.

9 Tome, 115 S. Ct. at 709 (citations omitted).

100113 S. Ct. 2786 (1993). In Daubert, the Supreme Court ended a substantial debate by ruling that the Federal Rules of Evidence supersede the Frye test, vacating
and remanding a Ninth Circuit decision refusing to allow evidence that prenatal ingestion of the drug Bendectin caused birth defects. The Ninth Circuit had

affirmed a finding that the evidence did not meet the Frye “general acceptance™ test.

101 Tome, 115 8. Ct. at 709.
10274,

103 14
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.» ' A Word for Practitioners

There are many different and arguably meritorious formula-
tions of the dissent’s arguments against the strict imposition of
a “pre-motive” itiming requirement.!%4 As a practical matter,
however, practitioners now. must satisfy the temporal require-
ment confirmed in Tome. In particular, advocates must antici-
pate the possible need for alternative theories of admissibility
for prior consistent statements, because evidence that may be
-admitted for one purpose but not another is nevertheless
admissible 105 | :

The first step is to recognize that not every type of
impeachment opens the door to the admission of prior consis-
tent statéﬁients,lOG and not all prior consistent statements will
qualify for substantive use. It is generally agreed that when
an attack takes the form of character impeachment through a
showiﬁg‘of misébhduct, convictioﬁs. or bad reputation, reha-
bilitation'by offering prior consistent statements would be
inapposite.197 A more controversial scenario arises when
rehabilitation with prior consistent statements occurs after
impeachment with inconsistent statements. In this case, the
propriety of rehabilitation by prior consistent statements
depends largely on whether it is what Wigmore describes as a

“proved fact” that the witness has uttered the inconsistent

statement. If the ‘inconsistent statement concededly was
made, a prior consistent statement will not explain it away or
diminish its discrediting character.108 If, however, “the
attacked witness denies the making of the inconsistent state-

-ment then some courts consider that the evidence of consistent
statements near the time of the alleged inconsistent one, is rel-
evant to fortify his denial;*'109 i
- P
Naturally, whether a prior consistent statement meets the
requirements for substantive use, or whether it actually teha-
bilitates'a witness is a decision left to the discretion of the
judge.!'0 In United States v. Castillo,11! for example, a trial
judge did not abuse his discretion in admitting a prior state-
ment for the limited purpose of clarifying an apparent contra-
diction brought out during cross-examination. In Cestillo, an
undercover police officer made a cocaine purchase. He testi-
fied without objection that immediately ‘after the purchase, he
reported to his commanding officer that one of the accused
had displayed a handgun, which made it necessary for him to
snort cocaine before leaving the apartment. Throughout trial
the defense sought to discredit the ‘credibility of the police
officer by arguing that he lied about the presence of the gun to
justify his use of cocaine. The defense argued, ard the prose-
cution agreed, that the police officer had a motive to fabricate
the story concerning the ‘ingestion’ of cocainé before he was
debriefed by the commanding bfficer. The prosécution
argued, however, that the commander’s testimony was offered
to rehabilitate the officer’s credibility. The court admitted the
commanding officer’s statement.!!2 - The reviewing court stat-
ed that where a ‘prior statement ¢asts'doubt on whether an
inconsistent statement was made, or whether such a statement
really was inconsistent, the standard for admitting the prior
statement is less onerous than under Rule 801(d)(1)(B).113

e

IME ¢, the rule denies the factfinder complete information: The jury is the “finder of fact and weigher of credibility, [and] historically has been ‘entitléd to assess
all evidence which might bear on the accuracy and truth of a witness’ testimony.” United States v. Abel, 469 U.S. 45, 52 (1984). Admission of prior statements
that satisfy the explicit requirements of MRE 801(d)(1)(B) would better serve the “great principle of completeness now embodied in Rule 106.” United States v.
Rubin, 609 F.2d 51, 70 (Friendly, J., concurring and discussing rehabilitative use of prior consistent statement), aff’d on other grounds, 449 U.S. 424 (1981). For
further and more detailed discussion of these matters see Note, Priey Consistent Statements and Motives to Lie, 62 N.Y.U. L. Rev. 787, 793 (1987)." Although not
discussed in particular detail in Tome, a textual reading of the Rule generally is consistent with recent treatment of evidentiary rules by the Supreme Court. See
Daubert v. Merrell Dow Pharmaceuticals, Inc., 113 S. Ct. 2786 (1993) (Frye test not part of the Federal Rules of Evidence, and Rule 702 does not require general
acceptance in the scientific community as a prerequisite to admission of scientific evidence); United States v. Salemno, 112 S, Ct. 2503 (1992) (1o respect the judg-
ments Congress made in codifying the hearsay exceptions, “[the Court] must enforce the words that it enacted”), vacated, on reh’g. én banc, sub nom. United States
v. DiNapoli, 8 F.3d 909 (2d Cir. 1993); Huddleston v. United States, 485 U.S. 681 (1988) (Bad acts evidence was admissible under 404(b) if the jury could reason-
ably conclude that the other act occurred. Judicial screening of the other act evidence was not required by the plain text of the rules.); Bourjaily v. United States,

483 U.S. 173 (1987) (plain language analysis leads to conclusion that a trial court, in determining facts relevant to Rule 801(d)(2)(E), was not required to look only

at independent evidence other than statements offered for admnission).

105 Abel, 469 U.S. at 56.

i

106 As stated previously, the cross-examiner must infer that the witness's testimony is the product of recent fabrication or improper influence or motive.

v [

107 McCORMICK, supra note 1, § 47 at 177, -

'

[

108 WIGMORE, supra note 20, § 1126 at 260 (footnotes omitted).

199 McCORMICK, supra note 1, § 47 at 178 (footnote omitted).

110 United States v. Pierre, 781 F.2d 329 (2d Cir. 1986); United States v. Brennan, 798 F.2d 581 (2d Cir. 1986), cert. denied, 490 U.S. 1022 (1989)).

11114 F.3d 802 (2d Cir. 1994).

124, at 805-06.

1131d. at 806 (citations omitted). If that initial threshold is satisfied, three criteria generally must be met: there must be a specific (as opposed to a general)
impeachment of the witness’s credibility; the consistent statement must respond to the impeachment (i.e., contradiction or presentation of a misleading impression
of the witness’s in-court testimony); and the consistent statement must have probative force beyond mere repetition of what the witness stated earlier. The requisite
probative force is present when the prior statement casts doubt on whether the witness made a prior inconsistent statement, or whether the impeaching statement

really is inconsistent with the trial testimony, or when the consistent statement will amplify or clarify the allegedly inconsistent statement. See generally Note,
Pierre and Brennan: The Rehabilitation of Prior Consistent Statements, 53 BROOK. L. REV. 515, 528-33 (1987).
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In another example, United States v. Chandler,114 the
COMA noted that when evidence was ‘admissible under MRE
803(2), the excited utterance except.lon to the’ hearsay. rule, it
was unnecessary to meet the requirements for a prior consis-
tent statement.!!'5 Accordingly, the military judge did not
abuse his discretion in admitting the statements to another per-

son simply because they did not satisfy the nominal require-

ments for a prior consistent statement.
' Tome confirms that the status of the victim cannot be a
basis to alter evndentlary rules, but it may suggest a search for
altematlve theories. s Practmoners should focus partlcularly

(1430 MJ. 119 CM.A 1994).
1514, at 124, IR A
116 Tome v. Umted States, 1158.Ct. 696 705 (1995)

r»‘

u"M(‘.M supm note5 MlL R EvID. 803(24) provides

The followmg are not excluded by the hearsay, rule. even though the declarant is available as a witness:

- on the residual exception to the hearsay rule.!!” As the Court
. noted, where the proponent offers a hearsay statement “that
" contains strong circumstantial indicia of reliability, that are

highly probative on the material questions at trial, and that are

"better than other evidence otherwise available, there is no

need to resort to the requirements of Rule 801(d)(1)(B)."118
The Court stated that the residual exception to the hearsay
prohibition “exists for that eventuality.”11® The Supreme
Court has provided court-martial practitioners with sound,
practxcal advice. Where the requirements for admission of a
prior consistent statement are otherwise lacking, court-martlal
practmoners should accept and use that advice.

(24) Other excepuons A statement not spec:ﬁcally covered by any of the foregomg exceptions but havmg equlvalent circumstantia! guarantees of
trustworthiness, if the court determines that (A) the statement is offered as evidence of a material fact; (B) the statement is more probative on the -
point for which it is offered than any other evidence which the proponent can procure through reasonable efforts; and (C) the general purposes of
these rules and the interests of justice will best be served by admission of the statement into evidence. However, a statement may not be admitted
under this exception unless the proponent of it makes known to the adverse party sufficiently in advance of the trial or hearing to provide the adverse
party with a fair opportunity to prepare to meet it, the intention to offer the statement and the particulars of it, including the name and address of the

declarant.
118 Tome, 115 S. Ct. at 705.

191,

.
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Davila® and United States v. Moore.9 In Saﬁiialgb-bai}il;; the
" ] ) . o ‘ COMA, in e_xtending Batson to tp‘e’mili‘ta‘_ry‘ ppurtsf;pgr;ial,

In Batson v. Kentucky,! the United States Supreme Court declared, “[T]n our American society, the Armed Forces have
ruled that peremptory challengés by’ prosecutors calculated to béen a leader in eradicating racial di$¢fimi_nat‘i9_f‘-q"l° In
exclude jurors of the same race as the accused violated the Moore, ‘the CQMA enacted a per se rule that ‘patson is trig-
Fourteenth Amendment’s Equal Protection Clause.2 Since gered automatically!! (and defense counsel did not need to
Batson, the Court has greatly expanded the scope of its Equal make a prima facie showing ot:_rac1a1 discrimination) whenev-
Protection analysis to allow objections to racially motivated er a trial counse’] per?mptonlylzcha_llenges a member of,a
peremptory challenges regardless of the race of the accused,3 nfmorlty accusc.-,c! S racial group. . G;Y?F‘.- the rm.llyt:arylr.c;:gp_rt 5
to civil litigants,4 and even to peremptory challenges by crimi- history of sensitivity to matters involving discrimination, an

. extension of J.E.B. to military courts-martial would seem
nal defendants.5 Most recently, in J.E.B. v. Alabama,5 the inevitable y -
Court extended Batson to prohibit litigants from striking ) N T LT RTINS TR

potential jurors solely on the basis of gender. Even before the dust from J.E.B. has settled, another Batson
issue has emerged:  That is, will Batson be éxtended to reli-

Although the United States Court of Appeals for the Armed gious-based challenges? State court decisions from Minneso-
Forces (CAAF)? has yet to apply the holding in J.E.B. v. " ' ' ta!3 and Texas!4 have come to opposite conclusions. In State
Alabar'na to trial by courts-martial, it s likely to do so given | v. Davis,!5 the Minnesota Supreme Court expressly rejected
the court’s previgus decisions in United States y. Santiago-.  an extension of Batson to religious-based peremptories.!s In a

1 YR [N S ; : Pl

L ' Introduction ,
. B I Pl T Tpo DMTUSR sy

radeie E T i : : ! i

1476 US. 79 1988), T e T
2U.S. ConsT. amend. XIV, § 1. SRR N R
3Powers v. Ohio, 499 U.S. 400 (1991).

4Edmondson v, Leesville Concrete Co., 500 U.S. 614 (1991).
5Georgia v. McCollum, 112 S. Ct. 2348 (1992).

6JE.B.v. Alabama ex rel. T.B., 114 S. Ct. 1419 (1994).

70n October 5, 1994, the National Defense Authorization Act for Fiscal Year 1995, Pub. L. No. 103-337, 108 Stat. 2663 (1994), changed the name of the United
States Court of Military Appeals (COMA) to the United States Court of Appeals for the Armed Forces (CAAF). The same act changed the names of the Courts of
Military Review to the Courts of Criminal Appeals. This article will refer to the title of the court that was in place at the time the decision was published.

826 M.J. 380 (CM.A. 1988). In Santiago-Davila, the court also held that the government's use of its single peremptory challenge to strike the only panel member
of an accused’s race raises a prima facie showing of discrimination. /d. at 392.

928 M.J. 366 (C.M.A. 1989).
10Santiago-Davila, 26 ML.J. at 390.

U Batson requires an objection from defense counsel coupled with a prima facie showing of racial discrimination. This in turn shifts the burden to the prosecution
to provide a racially neutral explanation for the exercise of his or her peremptory challenge. Unless a discriminatory intent is inherent in the prosecutor’s explana-
tion, the reason offered normally will be presumed to be racially neutral. United States v. Batson, 476 U.S. 79 (1988).

12Moore, 28 M.J. at 368.
13State v. Davis, 504 N.W.2d 767 (Minn. 1993), cert. denied, 114 S. Ct. 2120 (1994).

14Caserez v. State, No. 1114-93, [1995] 56 Crim. L. Rep. (BNA) 1282 (Tex. Crim. App. Dec. 12, 1994). In Casarez, the prosecutor in a sexual assault trial
peremptorily excused two black jurors in part because, as members of the Pentecostal Church, they would have difficulty assessing punishment. The Texas Court
of Criminal Appeals held that “religious affiliation is not an accurate predictor of juror’s attitudes.” Id. Applying an intermediate standard of heightened Equal
Protection scrutiny to religious-based peremptories, the Texas Court of Criminal Appeals urged litigants to question jurors about their beliefs in each particular case
making any “reliance upon stereotypical and pejorative notions about a particular religion both unnecessary and unwise.” Id.

13 Davis, 504 N.W.2d at 767.

16/4. In Davis, the prosecutor used a peremptory challenge against a black juror claiming that, as a Jehovah's Witness, the juror would not be able to sit in judge-
ment of fellow human beings. The defendant also was black. In rejecting the defense’s attempt to extend the Equal Protection Clause to peremptory challenges
based on religion, the Minnesota Supreme Court ruled that “religious affiliation is not as self-evident as race or gender” and ordinarily inquiries into religious affili-
ations and beliefs are “irrelevant and prejudicial.” Id. at 771.
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dissent. to the Supreme Court’s denial of certiorari in Davis,
Justice Thomas noted, “[Gliven the Court’s rationale in
J.E.B., no principled reason immediately appears for declining
to apply Batson to any strike based on a classification that is
accorded heightened scrutiny under the Equal Protection
Clause.”1?

- In light of these matters, trial practitioners must be aware of
both race and gender neutrality issues during the. yoir dire
process. This article foquses on how courts determine the
validity of proffered “race neutral” explanations, examines
how gender and race neutrality considerations under J.E.B.
and Batson affect voir dire pracnce at courts-martial, and
hlghllghts tactical courtroom consndera‘uons necessary, for the
effective exercise of gender and race neutral peremptory chal-
lenges by trial and defense counsel

How Neutral Is Racially-Neutral?

To establish a prima facie case of purposeful discrimination
under Batson (and arguably under J.E.B.), the objectmg party
must demonstrate that: (1) he or she is a member of a cogniz-
able racial group (or gender); (2) that an opposing party used a
peremptory challenge to remove a member of a’ cogmzable
racial group (or gender); and (3) that the facts 1anq any other
relevant circumstances raise an inference that thé opposing
party used the peremptory challenge to exclude the juror
based on that person’s race (or gender).18

Because of the inherent subjectlvuy of any Batson analysns.
trial judges are given great discretion in determining whether
the defendant has established a prima facie case of purposeful

17Davis v. Minnesota, 114 S. Ct. 2120 (1994) (joined by J. Scalia).
18Batson v. Kentucky, 476 U.S. 79, 96 (1988).

1974, at 98.

20500 U.S. 352 (1991).

2114 at 362.

2214 at 364,

e

" discrimination.- In Batson, the Court noted, “We have confi-

dence that trial judges, experienced in supervising voir dire,
will be able to decide if the circumstances concerning the
prosecutor’s use of ‘peremptory challenges creatés a prima
Jacie case of discrimination of black jurors.”!® In United
States v. Hermandez,20 the Supreme Court held that trial courts
must consider the “totality of the relevant facts”2! when evalu-
ating these challenges, specifically recognizing that factual
determinations of discriminatory intent must “largely turn on
an evaluation of credibility.”22

--The Supreme Court did not provide an exhaustive. list of
factors for a trial judge to consider in determining whether a
party has established a prima facie case of discrimination.
However, the courts have recognized that considerations may
include the following: disparate impact;23 repeated strikes
against members of the same racial group;?* the level of
minority representation;2 the race of the defendant, the vic-
tim, and the witnesses;?5'the consistency of explanations
among similarly situated jurors;2? questions and statements of
counsel during voir dire;28 the demeanor of the’ attorney who
exercises the challenge;?9 and the trial Judge s knowledge of
local condiuons and counsel 30

Trial- judges who find that an objecting party has made ‘a
valid preliminary showing3! often have great difficulty assess-
ing the facial validity of proffered “racially neutral” articula-
tions. The Supreme Court broadly defined a racially ‘neutral
explanation as an explanation “based on something other than
the race of the juror.”32 While the explanations do not have to
“rise to the level of justifying exercise of a challenge for

23 Barson, 476 U.S. at 79. While an explanation may, on its face, be racially neutral (e.g. “I do not want people that rent on the jury”™), the lmpact of these motives

may disparately impact the racial composition of a jury.

24People v. Lann, 633 N.E.2d 938 (Iil. App. 1994); Commonwealth v. Jackson, 562 A.2d 338 (Pa. Super. 1989).

?slann, 633 N.E.éd at 938, ‘ o

6d.

%1United States v. Clemons, 634 A.2d 1205 (D.C. Ct. App. 1993).
2874

29Unitedetate's v, Hel";'landez. 560 U.S. 352, 365 (1991).

W People v. Lann, 633 N.E.2d 938, 939 (lll. App. 1994).

31 United States v. Ferguson, 935 F.2d 862, 864 (7th Cir. 1991), cert. denied, 112 S. Ct. 907 (1992).

32Hernandez, 111 S. Ct. at 1866.
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cause,”33 they must be clear and reasonably specific, present-
ing legitimate reasons that are “related to the particular
case.”3 To establish a Batson violation, a trial judge must
find a racially discriminatory intent or purpose by the offend-
‘ing party.35 Normally, a trial court's finding regarding the
jssue of discriminatory intent will not be overturned unless
clearly erroneous.36 = T

Applying Batson has proven especially difficult when coun-
sel offers a facially neutral, but subjective and unverifiable,
explanation. While judges are most appropriately positioned
to determine the candor of counsel’s assertions, when-faced
with purely subjective or {‘gut instinct” explanations, judicial
determinations become largely an evaluation of the good faith
and. credibility of the proponent attorney.: For example, how
does a court deal with a counsel’s statement that he or she
struck a juror because that juror ‘has a son about the same age
as defendant,” “never cracked a smile,” “seemed uncommu-
nicative,”3? “appeared overwhclmed,”33 or “stared at me
throughout voir dire?’¥ . R STE ToT

'In State v. Cruz,% the Supreme Court of ‘Arizona noted that
f‘lf we hold that a party’s assertion of a wholly subjective
impression of a juror’s perceived qualities, without more,
overcomes a prima facie showing of discrimination, Batson
could easily become a dead letter.”#! In Cruz, the Arizona
court ruled that a prosecutor’s explanations that a Hispanic
juror appeared “weak” and “would be led,” :and that another
Hispanic juror was *“18 years old, worked twelve hours a day
and may lose his job,” were insufficient to rebut.a prima facie
challenge.42 , The court noted that {‘the protection of the con-

13 Batson v. Kentucky, 476 U.S. 79, 97-98.
M/d. at98.

35Hernandez, 111 S. Ct. at 1866, 1868.

stitutional guarantees that Batson recognizes requires the court

10 scrutinize such elusive, intangible, and eas1ly contnved
‘explanations with healthy skeptlclsm "4l !

.7 EE
P iy (AN

“In Um'téd States v. Uwaezhoke,44 a federal drug prosecution
from the United States Court of Appeals for the Third Citcuit

(Third Circuit), the prosecutor used a peremptory strike to

remove 4 black, single mother living in low income housing.

‘Al Batsisn objection was overruled based on the prosecutor’s

explanationthat the juror was a “person that rents, it's a per-
son that may be involved in a drug situation where she
lives.™5 "While the Third Circuit found disparate impact in
this categonzatron it held that actual dlscnmmatory intent did
not exist. HoweVer thé Third Circtit mdrcated that explana-
tlons for strikes that have ‘the potentral for dlsparate lmpact
should be subjected to “special scrutiny.”46 ‘

Vit pte Military Courts’

Because each party‘normally is allowed only one perempto-
ry challenge at a court-martlal 47 Batson based obJectlons are
less common in mllltary practlce than j in c1v1]1an _]unsdlctlons
that allow a greater number of peremptory. challenges How-
ever, the relative mfrequency of Batson objections should not
diminish the importance of understandmg and applymg this
area of the law. , ;

In United States v. Shelby,*8 a Navy trial counsel exercised
the government’s peremptory challenge against the sole
remaining black member. On defense counsel’s objection, the

P

36 Id. at 1871; accord United States v. Mojica, 984 F.2d 1426 (7th Cir.), cert. denied, 113 S. Ct. 2433 (1993); United States v. Perez, 35 F.3d 632 (1st. Cir. 1994),

37 Batson, 476 U.S. at 106 n.91 (Marshall, J., concurring); see also People v. Johnson, 767 P.2d 1047 (Cal. 1989).

3 State v. Reyes, 788 P.2d 1239 (Ariz. App. 1989).
9 Smith v, State, 790 5.W.2d 794 (Tx. App. 1990). L
40857 P.2d 1249 (Ariz. 1993).

atyd at 1252. SR

42/d. at 1251. But see United States v. Sandoval, 997 F.2d 491 (8th Cir. 1993) (prosecutor’s challenge of a black juror from the panel was upheld because she was

a cosmetologist, young, and probably did not have a high level of education).
43Cruz, 857 P.2d at 1253,

44995 F.2d 388 (3d Cir. 1993), cert. denied, 114 S, Ct. 920 (1994).

45/d, at 391.

461d. at 394.

47T MANUAL FOR COURTS-MARTIAL, United States, R.C.M. 912(g) (1984) [heremafter MCM] In federal courts, cnmmal defendants are allowed ten peremptory chal-

lenges and prosecutors are allowed six. FED. R. CRIM. P. 24(b).
4826 M.J. 921 (N.M.C.M.R. 1988).
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military judge asked the trial counsel if he had challenged the
member on the basis of race.49 The trial counsel indicated that
he had challenged the young officer because “he is an ensign
and I want more senior. people on the panel.”5¢ The Navy-
Marine Corps Court of Military Review (NMCMR) indicated
that while the defense had established a prima facie case of
discrimination, the trial counsel’s explanation was clear, rea-
sonably specific, neutral, and nondiscriminatory. However,
the NMCMR expansively /interpreted “seniority” to mean
“experience,” because less “senior” ienlisted personnel
remamed onthe panel after the exercise of the lchallenge 51

In United States V. Cums.” a capital case, the court-martial
panel consisted of nine officers and six enlisted soldiers. Six
members were black.. Challenges for.cause reduced the panel
to four officers and six enlisted persons, including three
blacks (one officer and two enlisted). The trial counsel used
his peremptory challenge against a black Marine Corps staff
sergeant (E-6), who was of the same racial group as'the
accused. Defense counsel made an objection? and, after a
recess, the military judge indicated that it would be appropri-
ate for the trial counsel to state the basis for his earlier
peremptory challenge The trial counsel responded as fol-
lows: ‘

My articulation, sir, first of. all in.my oplmon
Staff Sergeant Edwards’ responses: to the voir
dire, while satisfactory, didn’t indicate to me to be

the kind of member that the government.would . -
want on this case and one thing particularly-that

he said that he -would consider this as a learning
experience ;which, in the Government’s opinion,
that was not the—while not challengeable for -
cause, that is why the government chose to exer- - .
cise its peremptory challenge on him.54

In analyzing the decision of the trlal judge, the NMCMR
found little basis to;support the defense counsel’s claim of

even a prima facie showing of discrimination on the part of

the prosecution. The NMCMR noted that “[O]ur review of

491d. at 923.
5044,
511d. at 924 n.4.

5228 M.J. 1074 (N.M.C.M.R. 1989).

I

the record likewise réveals nothing:said by trial counsel dur-

ing voir dire that would infer the challenge was racially moti-

vated.”55 Focusing on trial counsel’s stated reason, the court

concurred with the trial judge’s conclusion that while the stat-

ed motive may not have been particularly wise, “it was under-

standable and had sufficient foundation to satisfy Batson.”56
Ll . | ;

More recently, in United States v. Thomas,57 where a
minority.accused was charged with larceny and conspiracy,
the trial counsel, prior to exercising his peremptory challenge
specnﬁca]ly noted: ,

-T hesitate to make this challenge because T would
like to note that the accused is black and Gunnery.

- Sergeant (H) is the only black- member on the
panel; however, he testified along with Licutenant
Colonel (F) that he had been on a panel that

. -acquitted a Marine—as a matter of fact he used

. the words, “we found him innocent,” and he gave
a bit of a smile when he said that, for whatever
_reason, -and I would like to use my peremptory
challenge on Gunnery Sergeant (H) for these rea-
sons.3% .

- Defense counsel objected, noting that a number of other
members stated that they had also served on panels that had
returned acquittals, and that a member’s choice of words
should “in no. way prohibit him from sitting as a member on
this court-martial.”5® Responding to this assertion, the mili-
tary judge indicated:

[Olne doesn’t have to have a good reason for a
peremptory challenge, one only has to have a non-
racial reason. It can be a bad non-racial reason.
So even if you are correct and that’s a bad reason
to get rid of him, I've got to decide whether,
despite being a bad reason it’s a non-racial reason
and that is the only inquiry that the Batson v. Ken-
tucky case requires me to make at this point.60

531d. at 1091. The trial date in Curtis preceded the COMA’s decision in Santiago-Davila, 26 M.J. 380 (C.M.A. 1988), extending Batson to the military.

54 Curtis, 28 M.1. at 1091.

551d. at 1092. The decision in Curtis precedes the per sé rule of United States v. Moore, 28 M. 366‘(C.M.A. 1989).

56 Curtis, 28 MLJ. at 1092.

5740 MLJ. 726 (NM.C.M.R. 1994),
58]1d, at 729.

1.

6014,
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The trial judge. ultimately overruled the-defense objection,
finding that “the peremptory challenge was not racrally motx-
vated.”s! - W B O TR :
. [IAVREES N } T B R AT B PN
. In affirming, the NMCMR carefully analyzed.both of the
reasons:that the. trial counsel offered for the exercise of his
peremptory challenge. In reviewing trial counsel’s first stated
reason (the member’s participation in a previous acquittal),
the court closely scrutinized the record of trial (including a
pretrial questionnaire)$2 regarding the challenged member's
prior court-martial experience, compared and contrasted the
military records and combat experiences of Gunnery Sergeant
(GySgt) [H] and Lieutenant Colonel (LtCol) {F], and conclud-
ed that:“an unbiased trial counsel could easily conclude that
GySgt [H} was not as desuable a member for the prosecution
as LtCol [F] Y63; ) pronn Lt

Regardmg the court- member s “smlle,” the NMCMR
noted that “A trial lawyer’s stated .reason for exercising a
peremptory challenge may tinclude intuitive assumptions that
are not fairly .quantifiable.”64 - The NMCMR also noted that
the defense did not attempt to dispute::by argument or other
testimony the accuracy of trial counsel’s observation.65

~‘When analyzing Thomas, it is important-to consider that by
articulating two reasons for the challenge (one of ‘which was
equally applicable to another member and the other based
largely on intuition) the trial counsel in Thomas opened a Pan-
dora’s box in the courtroom and for the appellate record. : The
in-depth and detailed review necessary by the appellate court
to resolve issues of racial bias in Thomas underscores the need
for counsel to carefully articulate their motivations for making
peremptory challenges. Additional individual voir dire of
GySgt [H] probably would have yielded further information
supporting trial counsel’s peremptory challenge. . et
St ' o vy B ;
In United States v. Greene,% an Army rape prosecution, the
trial counsel also provided two separate reasons$? for exercis-
ing his peremptory challenge ‘against a‘minority member: (1)

6l 14

§2j4. at 732.

631d. at 733.

64 1d. at 730.

651d, e i
6636 M.J. 274 (C.M.A. 1993).

his ‘concerns that the member may harbor some resentment
against him because of some sentencing based questions
posed during individual voir dire, and; (2) because ‘the mem-
ber was “from the Republic of Panama.”8 Iri response to the
military judge’s request for clarification of this puzzlmg state-
ment, the followmg colloquy ensued ' N
[N A R v Gk i B
TC ‘He (the member) grew up in the Repubhc of -
i Panama." Having just finished three years
.- there as‘a defense counsel, I noticed differ-: -~ -
© ent attitudes towards ‘certain offenses.” One "
of these types of offenses being sexual
- offenses.. That was another reason-why I~
. exercise(d) my peremptory challenge = .
»"against Sergeant First Class Goode. PR
wm( el . ‘1{;'; f pen \ [
‘ What kind of attltude are you talkmg about" v
Ty ; il . f
» [TC: Well, the Latin macho type. of att:tude* s
-2 which I'think a lot of males in Panama still -
. ;"-have; what we would call “a-macho’ type of
S attitude,” and that spills over into the sexual:
: ‘arena. Males are entitled to more, entitled
to sex in some ways, and they go further in
attempting to 'get sex than perhaps you or
+ me would consnder standard 59 ;
The military‘judge, noting the m‘ember’s reluctance to
respond to the judge's own questions during voir dire, ruled
the initial justification provided by the prosecutor was a sub-
stantially nonracial, gender-neutral?® explanation for challeng-
ing that member, especially when considered as a basis solely
for a peremptory challenge.?! The military judge did not
apparently respond (on the record) to the trial counsel’s com-
ments regarding Panamanian men.
oy o

% In assessing the racial neutrality of the trial counsel’s expla-
nation in: Greene, the COMA focused on “whether an expla-
nation based on multiple reasons, one of them patently

61 See also United States v. Dawson, 29 M J. 597 (A.CM.R. 1989) (trial counsel provided three reasons for exercising his peremptory challenge aga.mst a minority
female officer (of the same race as the accused): (1) educational background in criminal law; (2) junior status on the panel and (3) lack of experlence)

68 Greene, 36 M.J. at 274.

97d. at 277.

T Greene precedes the Supreme Court’s decision in J.E.B. v. Alabama, 114 S. Ct. 1419 (1994).

71 Greene, 36 M.J. at 277-78.
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impermissible,‘the other one permissible, satisfies Batson.”72
Setting aside the conviction and ordering a rehearing, the
COMA expressly. held, “An explanation, which inctudes in
part a reason, ctiterion, or basis that patently demonstrates an
inhérent dlscrlmmatory 1ntent cannot reasonably be deemed
race neutral 73 IR o

"The COMA's decision in Greéne makes specnﬁc reference
to several federal appellate decisions? in which those courts
stressed the necessity of additional c1rcumspectlon ‘and, if nec-
essary, adversarial hearings to determiné a prosecutor’s “true
motivation.”” The COMA made 'feference to—but reject-

ed—a method of analysis articilated by the United States_'
Court' of Appeals for the Eighth Circuit in United States v.

Iron Moccasin.’ Iron Moccasin held that the acceptance of

one valid motivation removes any necessity for the further

examination of others.”? The COMA instead followed: the
stricter (“taint free”) standard of United States v. Briscoe,’8 a
detision from the United States Couirt of Appeals for the Sev-

enth Circuit, “for the holding that “the govemments s explana—"
tion must be clear and reasonably specnﬁc and set forth'
legitimate reasons for, the challenges all of which must be;

related to the partzcular case to be tried.”"!°

In United ‘States'v. Woods,®0 a recent Army case bearmg
some similarity to Greene, the trial counsel used his peremp-
tory challenge against a member with a Hispanic surname.
On defense counsel 3 objectxon trial counsel mdxcated as fol-
lows:

We just did not get the feeling that SSG Perez was
paying attention and would—be a good meémber

721d, at 280.

731d . + . [EPRCTEE T {EAE PR SR R A A

“for this panel. ' It-had nothing to do with'the fact .-

that his last name was Perez. . mean there i lS no v

drug stereotype here 81, ' K v
On appeal the Umted States Army Court of Mlhtary
Review (ACMR), in upholding the trial court’s rejection of
the 'Batson challenge in Woods, noted that “although it -would
have been helpful to review'a more articulate and detailed j jus-
tification, we will: ‘not 1mpose sueh a burden on the facts in

this case.”82 » S

i Unfortunately, the decision falls to focus on the fact that
while the stated reason is racially neutral, trial counsel’s allu--
sion to “drug stereotypes” casts a potential racial shadow over
the appellate record.  This is exacerbated by ‘an"explanation
for a peremptory challenge (lack of attention) that-is clearly
the type of elusive, easily contrived, subjective, and unverifi-

able explanation which invited *healthy skepticism”.in Cruz83.

and “special scrutiny” in Uwaezhoke B “Healthy skepticism”
and “special scrutiny” in this case, arguably, should have led
either to a prompt resolution by the trial court of goncerns
about racial stereotyping, or, in the alternative, to an appropri-
ate denial of the peremptory challenge.?5 .

Ty
s

J E. B and Gender Neutrallty

§

o

In "JEB. v. Alabama, 8a chlld patermty and support case

the State of Alabama used nine of its ten peremptory chal-v

lenges to remove male jurors. ‘Despite the petitioner using all,
but one of his strikes to excuse females from the same panel
the resulting jury was made up solely of women. In determin-
ing that intentional discrimination on the basis of genders vio-

B ' . R
: B

7414 at 281; see Williams v. Chrans, 957 F.2d 487 (7th Cir.), cert. demed 113 5. Ct. 595 (l992) United States v. Clemons, 941 F2d 321 (5th Cll’ l99l), Umted

States v. Thompson, 827 F.2d 1254 (9th Cir. 1987).

75Greene, 36 M.). at 281.

76827 F.2d 226 (8th Cir. 1989). See also United States v. Senkowski, 986 F.2d 24, 30 (1993) (holding that peremptory challenges motivated only in part by race do
not violate Equal Protection if the prosecutor can show that he or she would have exercised peremptory challenges for race neutral reasons as well). ’

7 Iron Moccasin, 827 F.2d at 226; see also United States v. Sandoval, 997 F.2d 491 (8th Cir. 1993) (race may play a role in peremptory challenges so long as it is
not a predominant factor); Senkowski, at 30 (peremptory jury strikes motivated only in part by race do not violate the Equal Protection Clause); Lingo v. State, 437
S.E.2d 463 (Ga. 1993) (when multiple race-neutral reasons are given, all need not be applied across the board).

78896 F.2d 1276, 1287 (7th Cir.), cert. denied, 498 U.S. 863 (1990).
79 Greene, 36 M.J. at 274 (emphasis added).

8039 M.J. 1074 (A.C.M.R. 1994).

81/d. at 1075 (empha51s added)

8214 at 1076

83United States v. Cruz, 857 P.2d 1249 (Ariz. 1993).

84 United States v. Uwaezhoke, 995 F.2d 388 (3d Cir. 1993), cert. denied, 114 S. Ct. 920 (1994).

85“Be it at the hands of the State or the defense, if a court allows jurors to be excluded because of group bias, it is a willing participant in ‘a scheme tha: could
undermine the very foundation of our system of justice—our citizen’s confidence in it.” Georgia v. McCollum, 112 S. Ct. 2348, 2393 (1993); “a trial judge need
not sit idly by when he or she observes he perceives to be racial discrimination.” Brogden v. State, 649 A.2d 1196, 1203 (Md. Ct. Spec. App. 1994).

86476 U.S. 79 (1994).
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lates the Equal Protection Clause, the Supréme Court held that
“gender, like race, is an unconstitutional proxy.for juror com-
petence.”87 The Court also held that “gender based classifica-
tions require an exceedingly persuasive justification in order
to survive constitutional scrutmy P88 LY el U

o ‘ :

J E.B followed previous cases extendmg Batson to gender-

based challenges in the United States Court of Appeals for the
Ninth Circuit (Ninth Circuit)® and in Maryland.%0. In {/nited
States v. Omoruyi,”! one of a series of Ninth Circuit cases
contesting gender based peremptory challenges prior to J.E.B.,
the prosecutor. followed his first peremptory challenge against
an:unmarried white female ‘by. challenging a single black
woman. - On objection and in response to the court’s request
for an explanation, the prosecutor indicated that he exercised
the peremptory against the black female because “she was a
single female and my concern, frankly, is that she, like the
other juror I struck, is single and given thé defendant’s good
looks; could be ‘attracted to the defendant.”92 Although the
trial judge suggested the igovernment use “a little better stan-

dard™ it denied the defendant’s motion and upheld the strike.

ERRNT .

In Omoruyi, the government argued ori appeal that the focus
of the strike was on the juror’s marital status, not gender.
The government ‘also noted that the prosecutlng attorney had
allowed six women to remain on the jury and failed to use four
remaining peremptory challenges The appellate court Iruled
that 'despite this’ 1nformatlon ‘the peremptory challenge was.
based solely on gender and was on its face dlscnmmatory 9

L B
IR o

ol

¥ 1d.

BRI

Mllltary Declsmns Involvmg Gender-Based Challenges .
PEITIFIRTIOS B R .

' Two mllxtary cases precedmg JE.B. ralsed the issue of gen-
der during the yoir dire process. - In United States v. St. Fort,%.
the trial counsel exercised his peremptory challenge against
the only black member, Captain (CPT) 7. The member in
question also was the only female member on the panel. The
military judge sua sponte required the trial counsel to state the
basis for his challenge Trial counsel] mdlcated that CPT T
was the most junior member and he “had a little concern that
[CPT T] mlght have, undue empathy with [appellant’ s]v,
wife.”9? Trial counsel also added that, from his prior experi-
ence with CPT 7, she was “a lmle 100 sympathetic” towards
those accused of crimes.’8 Appellant argued on appeal that
trial counsel s actlons constltuted gender—based discrimina-
tion, were not supported by voir dire, and were not substan-
ttally related to the case, 99 \

¥ )

The ACMR w1thout addressmg the issue of gender dis-
cnmmatlon, held that trial counsel’s explanation was “reason-

 able, credible, and raclally neutral 2100 The ACMR further

added that “there is no requlrement that a prosecutor’s reason
be supported by the record of voir dire.”101

..In United States v. Cooper,'® a homicide prosecution, the
prosecutor exerc1sed his peremptory challenge against a CPT
Brown; one of two black members and the only female mem-.
ber. In response to the tnal court’s inquiry as to whether the
trial counsel’s challenge was racially motivated the trial coun-
sel stated:

89 United States v. DeGross, 960 F.2d 1433 (9th Cir. 1992). The United States Court of Appeals for the Flfth Circuit declined to extend Batson to gender-based

peremptory challenges prior to .l E. B see Umted States v. Brousard 987 F 2d 219 (5th er 1993).

%0Tyler v. Maryland, 623 A.2d 648 (Md. 1993).
917 F.3d 880 (9th Cir. 1993).

oy arsel

93 ,d

94See United Statesv Nichols, 937 F.2d 1264 (7th Cir 1991), cert. denied, 112 S. Ct. 989 (1992) S

95 Omoruyi, 7 F.3d at 884.

9626 M.J. 764 (A.C.M.R. 1988).
97 1d. at 764.

98 1d.

PId

100/,

101/, at 766.

10230 M J, 201 (C.M.A. 1990).

[P T : o el

-
P
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I would specifically note that Command Sergeant
Major Williams is black so‘we have not denied the
accused of havmg [sic] a panel of different races
and creeds and the prosecution has taken into con-
 sideration what it knows about CPT Brown’s prior
‘duty experience, current duty position, has ‘had an
‘ opportunity to reviewher (Officer Record Brief]
and her forms 2 and 2-1 and, taking those things :
into consideration, we exercise our:right to
peremptorily challenge somebody that . . . to bring
the court down to a certain number we want or for
. whatever reason.103 ‘ :

After this rambling explanation, the military judge'asked
the prosecutor to declare, unequivocally, that he was not exer-
cising his peremptory challenge because CPT Brown was
black or female. The prosecutor indicated this was correct,
but the judge, apparently still concerned with the prosecutor’s
responses, inquired as to whether the trial counsel considered
either factor in his decision. The trial counsel indicted that
“the fact that she is black, none whatsoever »104 And as the
question regarding whether the trial counsel had considered
the member’s sex in making the peremptory challenge, he
responded as follows:

Marginal—just cons‘idering what outlook she '
might present to this case, what her experiences
might be as they relate to the evidence the govern-
* ment knows will be put forth here, that I reiterate, '
- the factthat she is a woman is _]I.ISI marginally . .
what we’re really relying on is what all know
*about her current duty position, past experience in -
- the Army, i.e. [sic], her worldly experience.105

In upholding the ACMR'’s decision, the COMA, while not-
ing the lack of specificity in the trial counsel’s explanation,
found it to be racially neutral.19. In a footnote, the COMA,
while noting that it “need not decide whether a challenge
based on CPT Brown’s sex could be sustained,”197 echoed the
ACMR's findings indicating that trial counsel’s “later state-
ments support a strong inference that the challenge was based
on her known proclivities as an individual and not .on
gender.”108 »

In Cooper and St. Fort, neither the COMA nor the ACMR
specifically stated that Batson does not apply to gender-based

10374 at 202,
lmld

10514, at 203.
10674 at 204.

07 1d. at 203 n.1,

discrimination in military courts. . Neither of the appellate
courts attempted to correct trial judges for inquiring of trial
counsel if “gender” played a role in theu' decrsron to exerc:se
peremptory challenges. '

. Trial Practice Issues

While many view Batson and its progeny as inevitably
leading to the “death knell” of peremptory challenges,!% oth-
ers view the actual mandate of these cases much differently.
They emphasize that, “voir dire must be comprehensive and
extensive enough to ensure that litigators have ample informa-
tion about the venire to make rational peremptory challenges
without resorting to stereotyping people by race or gender.”110

Counsel also must understand that in the face of ‘a Batson-
based objection, peremptory challenges no longer may be
exercised without a stated reason, or without additional
inquiry and judicial control. Counsel must be able to recog-
nize and articulate specific attributes in a juror that cause con-
cern. Intuitive hunches, gut instincts, or even guesses about
juror demeanor or otheér intangible concepts serve only as a
starting point in the voir dire process. Under these circum-
stances counsel must craft probing voir dire questions that
serve to justify or, ultimately, allay these hunches or gut
instincts.

If a juror displays a troubling facial expression or body pos-
ture when a defense counsel asks about mental responsibility
or reasonable doubt, additional individualized inquiry of that
juror would be appropriate and prudent “For example, you
might ask this question: “CPT Jones, T noticed your smile
when I asked about the defense of mental responsibility. How
do you feel personally about the msamty defense? Have you
ever felt that the lnsamty defense is used too often; or that it
might be a cop out"”

Jurors typically tell trial attorne'ys what they perceive to be
the ‘correct” or “best” answer. They are unlikely to confess
to prejudices or attitudes that might drsquallfy them as mem-
bers. Open-ended questions, designed to elicit more thought-
ful and deliberative responses are the key to effectively
exorcising a juror’s hidden “demons.” For example, counsel

10814, at 203 (emphasis added); see also United States v. Cooper, 28 M_J. 810, 812 n.3 (1989).

109 Jere W. Moorehead, When a Peremprory Challenge Is No Longer Perempiory: Batson's Unfortunate Failure to Eradicate Invidious Discrimination in Jury

Selecrion 43 DEPAUL L. REV. 625 (1994).

1107, Vincent Aprile I, More Extensive Voir Dire: A Supreme Court Mandate?, CriM. JusT., Fall 1994, at 20.
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should consider the following. open-ended questions: durmg
ivotrdm: TRV SHIART IS (FUS LRI ERIN BN T M S} HAN SRR

J--'u,p")lntl"j Al ol ahciw

How do you feel about (1ssue/sub_|ect)"

What would you think if {(contingency)?;

. H E .,“!
What about (subjectllssue/concept) is tmportant to

TR )’DU, g ey Yo el ey ARG
L T I T R TSI T RO I SHA T
vhao What does (legal term) mean to you T
SR TH e boren il L X
e Asacommander, what conszderauons do you take iy

.in (1mposmg Artrcle 15 pumshment/other decision .
makrng)‘7 At e e

i Vs ORI E IR IR E

. What did you mean when you said (prior state; . -,
ment or response {0 questronnarre)"

RTINS

BT

I’l A

What 'types of ;xperzences have you had wrth
(sub_]ect rnatter)" o

Lty

L What else do you thmk is rmportant about (sub-l i‘“ ’,,
i Ject) St , N I FRNTIT IS U

oy

. AR

Sy with e : i
Please grve me an example of (prlor expenence)", "

01',

fail ll

.« What were your zpzpres,smns of. (person/experi-
‘ ence)'7 )

. NI
LoaolE wald

SN

IR I Ieay {ess 'J
4' X V"

pnull o Inn o 10

’l'he'asslstance of cocounsel fo keep track of _]uror respons-
es, facral expressrons, and other nonverbal cues is extremely'
helpful in makmg sound challenges and defending ‘those decr-
sions wrth ‘raciall and gender neutral explanatrons Itis vrrI-
tually 1mposs1ble 10 ask questrons lrsten to responses, observe
nonverbal cues, and record those responses or observatronsf
unassisted. Properly conducted, this “team” approach g1ves’
counsel respondmg to B, potential Batson challenge additional
nonracral or nongen er 'discriminatmg reasons Justrfymg both»
peremptory or {causal challenges For example trial counsel*
respondmg to a Batson objectron by the defense mrght reveal
the followmg motrves .' L e

Pt i S o Pt C St I

" “Your horiét, Lieutenant Jones, in response to my ** "
question about consent to sexual relations said,
and I quote, “as far as I am concemed, it’s usually
the woman's obligation to tell a man no.” Fur-
thermore your honor, just a couple minutes later,
Lieutenant Jones crossed his arms and had a smirk

on-his face when I asked Major Smith, a-female
officer, the same question during . group voir drre
R TR IO IR &1
It also A8, rmportant to. under,stand that while Batson and

J.E.B. prohibit.discrimination in; the exercise of peremptory
challenges; counsel are not prohibited from:asking relevant
questions about a member’s personal opinions, life experi-
ences,!!! or individual feelings a§ they might relaté to race or
gender. For example, in acase that involves cross-racial par-
ties and victims, trial counsel might ask; “Major Smith, as an
African-American and an Army officer, how do you personal-
ly feel about mixed-race dating?;” or, “Sergeant First Class
Jones, as a senior noncommissioned officer and as a woman, :
how d6 you feel :abdut the possibrhty of srttmg in ]udgement
of an accused rapist?” dbig

. i A N [N I - Vs T

" ‘Héwever, when counsel make this type of mqurry,}they
must ‘convey the deepest sensmvrty and respect to"'the court
member in question." Carefully crafted, open-ended follow-up
questions deslgned to el1c1t personal experiences or 'deeply
seated emotrons requrre the utmost in preparatron and tact.
Prror planmng (wrth both peer and supervrsory revrew) 1s
essential if counsel ¢onsidérs this’ type of i 1nqu1ry o

Defense, counsel must remain alert to potential Batson
issues and be. prepared to make trmely and’ appropnate objec-
trons Unless drscrrrm_nauon is 1nherent in a challenge. trial
opposmg counsel ”2 Appellate courts expect more of advo-
cates than il timed and half—hearted objections.. Wrth only
one peremptory challenge per side, articulating valid objec-
tions and establishing a prima facie basis for these objections
can be more drfﬁcult in military tribunals. ‘

STt AT e e e

K Trral attomeys should be aware of potential * warmng flags”:
in the exercise of peremptory challenges. by ‘opposing counsel.
These may include logical inconsistencies iin voir dire exami~
nations, weak or perfunctory Iridividual voir dite,the failure to
exercise ‘a‘challenge for cause‘against a minority ‘or female
hember prior to seeking a peremptory ‘challenge; disparate
treatment, or 'ambiglious or insensitive statements made by
counsel regarding a minority or female member. ‘

“ Counsél should not forget the per se d1scr1m1nat1 n rule of
United States v. Moore, V3 when' opposing counsel ciallenges
a minority member of the same race as the accused. Nor
should counsel forget to argue the “totality of the circum-
stances” standard of United States v. Hernandez!4 when mak-.
ing a Batson-based objection to a peremptory challenge.
Counsel never should be reluctant to follow up on their objec-

111 Barbara Franklin, Gender Myths Still Play a Role in Jury Selection, NAT'LL.J., Aug. 22, 1994, at Al. ] e

112United States v. Shelby, 26 M.J. 921, 922 n.2 (N\M.C.M.R. 1988); see also United States v. Pulgarin, 955 F.2d 1 (1st Cir. 1992). LR

11328 M.J. 366 (C.M.A. 1989). B SR AT

14500 U.8: 352,362 £1994). - o e A ennnll
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tions with demands for additional clarification if necessary.!13. = -

Follow up is especially important in the face of subjective or
unverifiable explanations that are not supported by prior
inquiry by opposing counsel during group or individual . voir
dire.

Trial counsel may wish to heed the counsel of Judge Cox in
his concurring opinion in United States v. Santiago-Davila, 116
“[Allthough the government enjoys a peremptory challenge,
sound practice would suggest using it sparingly and -only
when a challenge for cause has not been granted.”!'7 . This
approach greatly reduces the possibility of error during the

voir dire process, especially by junior counsel with little trial

expenence

Because research indicates that likelihood of self-disclosure
by jurors increases if they do not have to speak in front of
other jurors,'8 defense and trial counsel should consider the
opportunity: provided under Rule for Courts-Martial (RCM)
912(a)(1)!? to submit written questionnaires to members.
While RCM 912(a)(1) lists eleven specific areas of inquiry
(for example; sex, race, marital status, home of record, depen-
dents, assignments), subsection (a)(1)(K) of the rule allows
inquiry into other matters “with the approval of the mxhtary
judge.”120

In United States v. Loving,!?! each member completed a
questionnaire consisting of thirty-five questions:covering
“personal and family history, civilian- and military education,
past duty assignments, non-military employment, awards and
decorations, volunteer work, previous contacts with the legal
system, hobbies, memberships in organizations, and reading
habits.”122 ‘Responses to questionnaires are a valuable source

~of information for determining member qualifications and for
. prepanng md1v1duallzed voir dire questions.

..For military judges, when explanations offered for peremp-

tory challenges are as elusive and subjective as those prof-
-,ifered in Thomas'23 (a “smile”), or Curtis!24 (“learning

experience”), or, when counsel provides a “bad reason,”
arguably, trial judges should require counsel to provide more
objective responses. In:Greene,125 the COMA spoke of the
necessity of discovering counsel’s “true motive.”126 Imposing
such a standard requires that the trial judge scrutinize the voir
dire process more closely ;and that counsel conduct a more
thorough and profess1onal voir:dire.

When a member prov1des an ambiguous verbal response,
counsel should merely follow up:and inquire of the member,
“Sergeant Edwards, when you said sitting as a:member in this
case would be a ‘learning experience’ for you, what did you
mean by that?” If counsel notices a telling nonverbal reaction
to a question, counsel simply could ask, “Lieutenant Jones, I
couldn’t help but notice that you smiled when you said you
found the accused innocent in the previous court-martial; why
was that?”: Opposing counsel also must be alert for these
potentially ambiguous comments or other “loose ends” that
often require little more than simple follow-up quesuons to
resolve. \ , :

In his concurring opinion in Greene, Judge Wiss noted that
“[clourts of law may .not be able to cure the personal bedevil-
ment of racial prejudice; but courts can and must ensure that
such human bigotry and insensitivity do not rot public and
governmental institutions.”127 '

i

1

115 There is no per se requlrement that a court reject a prosecutor s explana.non stmply because it rests in part on lack of knowledge although such explanations
“might warrant extra caution on the part of the trial Judge and reviewing court " State v. Harris, No. 73899 (111, Sup. Ct Dec. 22, 1994). o

ll‘526 M.J. 380 (C.M.A. 1988).

11714, at 393. W i

18Lin §. L:lley. Techmques Jor Targenng Juror Bias, TRIAL, Nov. 1994, at 41. Evndence mdlcates that one in three prospectwe jurors wxll admlt in a questionnaire
to lmowmg someone who was scxually abused, whlle only one in ten will do so in open court.

LI9MCM, supra note 47, R.C.M. 912(a)(1).
12014, R.C.M. 912(a)(1X(K).

12141 M.J. 213 (CMLA. 1994).

1224, at 255. It has been reported that the questionnaire in California v. O.J. Simpson was B0 pages long and consisted of 294 questions. Questions included:
“Have you ever asked a celebrity for an autograph”; “What do you think is the main cause of domestic violence”; “Have you or anyone close to you undergone an
amniocentesis?”; and “Have you ever dated a person of a different race?” Jeffrey Tobin, Juries on Trial, NEW YORKER, Oct. 31, 1994, at 42.

123 United Staxes V. Thomas 40 M.J. 726 (NM.C. MR. 1994)l
124 United States v. Curtis, 28 M.). 1074 (N.M.C.M.R. 1989).
125United States v, Greene, 36 M.J. 274 (C.M.A. 1993).
12614, at 282.

127 1. at 282, 283,
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T \Today s rmhtary and, members of the news media »suffer ‘a
strained relationship. - Military .officers 0ften .view the news.
media with attitudes that rangeifrom grudging tolerance to
contempt. *“Let me say up front that I don’t like the press,” an
Air Force officer began a press briefing. during Operation
Desert Storm. “Your presence here can’t possibly do me any.
good, and it can hurt me and my people. That's just so we
know where we stand with each.other.”!. Those words reflect.
an attitude typical of many military leaders—and.one. that
stands as a barrier to effective media relations... .+ .0 6
C Bt EIEIRTNY 'li':;‘! e

Conversely, news reporters often regard the mrlrtary wrth
skepticism ‘and mistrust. -Many reporters formed attitudes in
the wake of the Vietnam War, when many people viewed the
military with ‘suspicion. - Journalists sometimes :suspect:that’
uniformed officers have a vested interest in promoting war-
fare. Thus, journalists sometimes impose mental barriers to
effectivé hews coverage. ‘However, bécause public support
for military operations is critical to ‘sustain an extended war’
effort, the existing chill in media relatlons must be thawed to

ensure that the military will be able to tell 1ts story. o
i Hl A S DA A O R

While recent history may be largely responsible for the'

cooling off of relations between the military and the press,
institutional factors—such as commercialism, competitive-
ness, and operational securrty—also contribute to the mili-

tary’s media relations problem. To 1mprove medra-mllltary ‘

relations, judge advocates should recognize and understand
these factors so that when they arise they do not allow them to
create an insurmountable barrier to effective communication
between the military and the media. When advising comman-
ders regarding media relations, judge advocates must counsel_
patience.

Captam William A. W:lcox e
Chtef Clw( and Admtmstratlve Law Division
| Fort Bliss, Texas

OPLAW Meéets the First Amendment ~ * =~ '

R e T B TS I B

T R L YL S DU USRI TR SRSE Y FER AR e
Many observers regard the media relations program earned
Qut.durmg the Persian Gulf War as a success on the part of the
military.2” However, the media has not shared the military’s
enthusiasm for the: media relations effort. News media organi-
zations'have sharply:criticized the Desert Shield/Storm public

relations effort as chilling candid coverage of the war3 The

media relations effort included a system of pool reporting, in
which representatives of various media would receive battle-
field ‘access with the requirement that:they. share their.reports
and security reviews of reports. Legal critics have argued that
the'media relations: effort violatéd a media right to*access to
the battleﬁeld and constltuted a pnor restramt A
\,‘; ¢ | ! . r‘\ f
However, the media relanons efforts by the mrlltary durmg
the Persian Gulf :‘War. were constitutionally: sound.5 - Further,

while censorship normally would constitute an :unconstitution-

al prior restraint of information, media representatives can;

agree to security reviews of reports as a tradeoff for inclusion
in press pools. . Therefore, the security reviews conducted dur-
ing the Gulf War were properiHowever, operational security
normally.should be the only reason for blocking media access
to an operanon or to information. KR T »

Ea . ! R : [EREEE RPN

Medra relatlons durmg the Persran Guif War perhaps were

not the resounding success that the military public affairs sec-.

tor has proclaimed. The Gulf War effort was over quickly,
and casualties were minimal. Had the ‘War lasted longer and
caused more casualties, the media relauons effort mlght have
been | mcreasmgly problematlc 6 .The coverage, 'which was
largely supportive of Gulf War efforts, might have turned neg-
ative. Continued strict press restrictions might have marred’
the public’s perception of war efforts and could have led to.
Congress i 1mposmg less flexible media relations rules.” Mili-

tary leaders must reallze that the medra will be a substantlal

part of every war effort. Judge advocates must be aware that

I'Machamer, Avoiding a Military-Media War in the Next Armed Conflict, Apr. 1993, MIL. REv. at 43, 44-45.

2/d. at43,

i

[PERTR

4See, e.g., Comment, The Persian Gulf War and the Press Is There a Consmunonal Right of Access to Military Operations? 87 Nw. U L. Ry, 287 (1992) [here-
inafter Right of Access]; Note, Assessing the Constitutionality of Press Restrictions in the Persian Gulf War, 44 STaN. L.'REV. 675 (1992) [hereinafter Press

Restrictions).

5Cf. Nation Magazine v. United States Dep't of Defense, 762 F. Supp. 1558 (S.D.N.Y. 1991).

6Machamer, supra note 1, at 46.

I T

L ST S

"During the Persian Gulf War, several members of Congress initiated inquiries into the press pool and security review procedures followed by the military. Gersch,
Senate to Begin Hearings on Media Access to War News, EDITOR & PUBLISHER, Feb. 16, 1991, at 9.
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although the First Amendment does not provide the media
with unfettered access to the battlefield, judge advocates must
be mindful of political, operational, and practical concerns
that necessarily arise when the media becomes involved in
military operations. Toward that end, media relations pointers
identified here may prove helpful.

Events in Somalia illustrate that media relations are impor-
tant in informing the public of how the military ‘is doing its
job. With public opinion sharply divided -as to whether the
United States should continue participating in Operation’
Restore Hope, the importance of communicating.an accurate
picture of operations became paramount during the fall of
1993.8 Arguably, the media played a significant role in the:
United States entry into Somalia and also in prompting an:
early exit. , ‘ ;

‘Barriers to Media Relations

. Commanders—and - other government officials—
often are frustrated that the media does not depict: what they
feel is an accurate picture of events. This leads to skepticism:
about the sincerity of the media and a reluctance to share’
information. However, some of what commanders perceive as
news distortion may be the result of institutional factors built’
into our system of a free press factors that our mllltary lead-:
ers need to understand. : :

Free press is driven by economics. Newspapers and the
electronic media are in business to make money. To make
more money, news media must attract readers and viewers.
With the wntten press, the equatlon is simple:

HIGHER CIRCULATION MORE ADVERTIS]NG =
HIGHER PROFITS

Television news success is similarly tied to viewership. Con-
sequently, the media sometimes overplays sensational stories
while ignoring less exciting—and often more important—sto-
ries. ''This result leads military officials to question whether
the media is acting responsibly. However, the government
has no control over the commercial nature of the media. A
commander’s best approach is srmply to understand that the
news media is trying to make money.

When news outlets share markets with others, or when they
are competing for national prestige, economic competition can

translate into intense news competition. While competition
among the news media generally ‘is believed to be desirable,
forcing news outlets to aggressively seek out the news has its
drawbacks. Among the drawbacks is the driving desire to get
the story first. *As journalist Tom Wicker wrote:

Just as the urge to compete—that is, to win~— can
-lead a football player to jump or even slug an
opponent in the heat of battle, so the urge to com-
pete—to get ahead—can cause newspapers and
broadcasters to breach their standards in ways that
would never happen in conditions of calm reflec-

tion and unhurried judgment.? : ¢
As a recent example of this, broadcasters frequently conjec-
tured about what was occurring during the initial air attacks
on Iraq during the Persian Gulf War. Their desire to be the
first to report certain facts resulted in the dissemination of
incorrect information. As the conjecture proved untrue, they
had to correct the earlier information. 10

A related problem is that the media must produce stories
every day. “Spiro Agnew himself,” Wicker wrote, “never did
such damage to the press as dailiness does daily.”!! Accord-
ing to Wicker, the difficulty stems from the vast amount of
information with which the media must deal each day. “The .

-, problem,” he wrote, “is not unlike the proverbial difficulty
of putting ten gallons of whiskey into a five-gallon jug.”!12
Crises come so quickly, that in their zeal to stay on top of the
latest crisis, the media fails to give adequate, in-depth cover-
age to the last crisis that occurred. The media’s desire to pro-
duce news each day—and the resultant lack of scrutiny—even
has been cited as a major factor contributing to the rise of
Joseph McCarthy during the 1950s:

McCarthy was a fascinating example of the weak-
nesses of traditional journalistic objectivity . . .
reporters could write what he said, and as long as
they spelled his-name correctly and quoted him
correctly, they were objective . . . and objective
journalists were considerate enough not to bother
him with his record, with what he had said a
week, or month, or year before. 13

Indeed, McCarthy’s rise illustrates how commercialism—a
desire to sell newspapers or attract viewers—can combine

8See, e.g., Crigler, Clinton Tries to Steer Middle Course Through Desert Landscape, BALT. SuN, Oct. 10, 1993, at E1, col. 1.

9T, WICKER, ON Press 171 (1978).

10A glaring example of this was CNN reporter Charles Jaco’s declaration, “It's gas!” when an Iraqi SCUD mrssrle struck in the vicinity of Dhahran, Saudi Arabia.

He later apologized. Showdown at “Fact Gap, NEWSWEEK, Feb. 4, 1991, at 61, 62.

'WICKER, supra note 9, at 174.
12/d. at 172.

13D, HALBERSTAM, THE POWERS THAT BE 141 (1979).
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with dailiness to distort the news. -While .the -McCarthy case.
was extreme; the same effects frequently occur-on a smaller,
scale . o L e e T
: S i Pt
Another factor that-inhibits effective news reportmg is that:
news people have prejudices and biases, and that even the best
efforts. to . be objective may be unsuccessful. -Commentators
have long recogmzed that * complete ob_]ecuvrty does not
eXlSt : o ' L : i
<+ . Every newspaper office receives a great deal more
¥i"  news than the paper can carry..:...: By consistent-
o ly selecting items of news ‘which supported its;
“+ - own policy and omitting others, or by giving more
+ prominence to events and aspects of affairs having
-this tendency than to others, a newspaper could in
'+ . an extreme case produce in the minds of its read- -
‘. ;- 'ers an-impression totally divorced from the truth.
And it could do this while preserving the most -
meticulous accuracy .in its statement of the facts ;s

reported.15

1

: Ly : ] ‘ T R
The news media has the power to create .its. own concept of
reality. - Even innocent decisions on what is “news”.and what
is not can result in distortions of the news.!6 However, mili-

tary leaders should remember that despite the power of the.

press, individual reporters normally are just doing their jobs as
well as they can. The news judgments that they make are
based on values: taught in journalism, schools and through
years of experience l? . . . oo

Another phenomenon, that may: cause military leaders. to .
mistrust the media is. “headline distortion.” Taking a complex .
idea and trying to boil it down to a headline, or a television:
news short subject, can cause problems. Because not every-
one reads entire newspaper stories, headline distortions are a
concern. Nor do. television \iiewers always take the time to
watch in-depth analysis., Many citizens get a cursory version
of the news gleaned from headlines or television. A report on
a 1964 speech in Nashville by Mayor Charles Evers of
Fayette, Mississippi, exemplifies how misleading headlines
can be. He stated, “If the whites don’t stop, beating and mis-
treating and burning our churches and killing our brothers and
sisters, we’re going to shoot back.” The subsequent headline

UETR REPETI

in'the newspaper then read: “Evers Says Negroes Will Shoot,
Whites.’!!8 - While that kind of intentional headline distortion
is rare, it is less rare for headline writers, when isqueezing’
large amounts of information into a few words, to: make mis-
takes of accuracy. . Similarly, with television; complicated
subjects might be covered in one or two inadequate sentences
on the mghtly news.
' ! s

QA problem that the news medla has that is umque to’ war
coverage is w1despread inexperience. ;- Reporters: who cover
Congress, executive agencies, and the judiciary do so perma-.
nently, and consequently, develop an understanding for their
institutions. Observers have -stated that reporters who cover a
particular beat for a long time begin to grant deference to offi-
cials on the beat.!®. Because reporters depend on those offi-:
cials for information, they tend not to unnecessarily “burn” a
source. However, because the United States is not always at
war, there are no permanent war reporters. When the nation
goes:to war, reporters are pulled off of other beats and many
of these reporters have little -or. no experience covering mili-
tary matters. ‘As a result, they may be ignorant about military
operations. “Most of the almost 1,500-member U.S. press
corps I saw during Desert Storm couldn’t tell a tank from:a
turtle,” one commentator:ohserved.20. Officers assigned to:
brief reporters: may:be required to take more time with
reporters to ensure that the information:is understood. If.
briefing officers are too brusque with reporters, then reporters
may be.forced to-seek out unofficial, less reliable sources of
information. .. .. . IR S

. IR TS RS A R

The most 1mp0rtant factor in the military-media relation--
ship is the way that the government treats the media and vice
versa. ‘This can be summed up in two words: attitude and
access. That some commanders and news people sometimes
dislike and distrust each other might be the biggest barrier to
effective communications between the military and the media.
Most reporters are conscientious and patriotic,.although often
naive about military matters.2! Reporters generally are not
conniving scoundrels, nor are uniformed officers one-dimen-
sionalbawks. .. . .

Much of the mlhtary s perceptxon of the news medra was
based on the Vietnam War, during which the. medla enjoyed
an almost unrestrained access. Numerous writers blamed the

Vi : 4 103

14 An example of thlS was Peter Amett's televrslon news reportlng from Baghdad during Operatron Desert Storm. To CNN's credit, the reports were clearly identi-
fied as having been censored by the Iragi government, However, they serve to illustrate how the media sometimes provides stories of questionable relevance on the

belief that keeping information flowing is paramount, even if it is distorted.

15P. HocH, THE NEWSPAPER GAME 91 (19745 ‘(from a report preparcd' b)i The First Rt;ﬂ;al Commission in Engiand, 1949).

16 See generally H. GANS, DECIDING WHAT'S NEWS (1976).

: R Ce A TR IS S ar C Lo ! '
17For profiles of the types of reporters that might cover a military operation, see generally S. Hess, THE WASHINGTON REPORTERS (1981).

18HocH, supra note 15, at 93.

191, SIGAL, REPORTERS AND OFFICIALS 47 (1974).

20Hackworth, Learning How to Cover a War, NEWSWEEK, Dec. 21, 1992, at 32.

21 See generally HESS, supra note 17.
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loss:of the Vietnam War on unflattering coverage by the
media2? and some writers still attribute the 'loss of American
lives to careless reporting.22 While the news media may have
reported indiscriminately at times during the Vietnam War,
the resentment that has built up may be disproportionate to the
media’s ‘actual .offenses, which took place before many of
today’s reporters had entered t.he field.24;, -+

Much of the news media’s perceptron about the mlhtary
arises from a belief that the military, particularly the officer
corps, has a vested interest in promoting ‘war. Because Amer-
ican officers’ status is based exclusively on rank, and wartime
is perceived as the best time to advance in rank, theoretically,
officers would desire war to increase their own status.2> In
addition to this common misconception, the military has at
times. attempted to control news of its wars and appeared to
promote war, which has furthered media distrust.?6. Further-
more, news reporters may not be sympathetic with efforts to
withhold information for operations security.- Being inexperi-
enced in covering armed conflicts, they might think that
revealing information—such as unit morale or. location—is
harmless. Thus, military efforts to suppress this information
may dppear as’ the ‘product of overzealous secretiveness. Fur:
ther,; instances of brusque treatment—exemplified by the Air
Force officer’s remarks at the Desert Storm press confer-
ence—also contribute to the media’s negative attitude toward
the mrhtary

o PR [

However, to overcome bamers to communication between
the military and the news media, both camps need to abandon
these outdated perceptions. Military leaders must develop a
deeper understanding of how the media operates. Although
commanders may not always agree with the news coverage,
they should not impose an impassable barrier between the mil-
itary and the media as a result.

News Management in the War Zone
3odne P R [ S EERN I el

clpd T

Historical Practices °

Critics of limiting media access to the battlefield have
argued that the military historically has allowed the media
access except when prohibited- by operations security.?7.. How-
ever, during the aftermath of the Grenada invasion, Paul G.
Cassell argued persuasively. that press access to the battlefield
has not been the tradition of military-media. relations—that the
military. frequently has imposed limitations on the news
media.28 Furthermore, in an article sharply critical of military
restrictions on news coverage, Professor Margaret :Blanchard
agreed that the restrictions observed during the Gulf War were
not unprecedented.?’ “During the Persian .Gulf War many
Americans felt as if they were experiencing something new in
terms of suppression.of dissent, restrictions :on reporters,
manipulation of information and the like,” she wrote. “[S]uch
an assessment of the situation could not,be farther from the
truth.”30 : : : '

Accordmg to Cassell durrng the Revoluttonary War there
was no distinct press corps engaged in war reporting. News-

- papers relied on “the chance arrival of private letters and of

official and semi-official messages” for coverage.3! “[IIf let-
ters from the front constitute journalistic presence at combat
operations,” Cassell wrote, “then a journalistic presence exist-
ed in Grenada, since soldiers who fought there subsequently
published accounts of the battle.”32 This lack of an organized
press corps of war correspondents continued through the War
of 181233

During the Mexican-American War of 1846-47 the modern
war correspondent first emerged.34 During that conflict,
newspaper reporters enjoyed liberal access to combat. How-

22For discussions on whether the media “lost” the Vnetnam War, see W. SMALL, To KiiL A MESSENGER (1970), ‘contra G MACDONALD Rsponr or DrsroR'r"

(1973); W. WESTMORELAND, A SOLDIER REPORTS 420 (1976).

23See, e.g., Media on the Battlefield, SOLDIERS, Oct. 1993, at 21-22 (“some Vietnam-era soldiers take a harsh view of the media, remembering situations when

indiscriminate reporting cost sofdiers” lives”).

2 See, e.g., SMALL, supra note 22.

25Cf A. TOCQUEVILLE, DEMOCRACY IN AMERICA 274-80 (R. Heffnér ed. 1956).

26 See infra text accompanying notes 27-56.

21See, e.g., Right of Access, supra note 4, at 287; Note, Assault on Grenada and the Freedom of the Press, 36 CAsE W. REs. L. Rev. 483 (1986) (hereinafter Assauit

on Grenada).

28Cassell, Restrictions on Press Coverage of Military Operations: The Right of Access, Grenada, and " Off-the-Record Wars,” 73 Geo. L.J. 931 (1985).

29Blanchard, Free Expression and Wartime: Lessons from the Past, Hopes for the Future, 69 JOURNALISM Q. 5 (1992).

Wid. at 16.

31 Cassell, supra note 28, at 933 (quoting F. MOTT, AMERICAN JOURNALISM—A HISTORY: 1690-1960, 99 (1962)).

214
NI at93334.

M¥1d. at 934.
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ever, Cassell argued that the line between combatants and cor-
respondents was still blurred; most correspondents went to
war primarily as fighters.35 oA

The Civil War was the first mdjor American confli¢t cov- w1despread,1although American allies Britain.and -France =
ered by significant numbers of war corfespondents.3 Many already had established the framework for ‘the censorship.4
reporters were allowed free access to'the front lines.. Howev- War correspondents had to be accredited and censorship: was
er, some 'generals ‘excluded the préss from operations either imposed. “The reporting of significant developments, such as
temporarily or permanently:37 General Sherman, for instance, the: failure of suppliesto reach the [American Expeditionary
discovered that his 1861 operations in Kentucky had been Force in {Europe],” Cassell: wrote, ‘was delayed because .the
eXposed by press reports. He then “banished every newspaper War Department in Washington feared that such stories would
correspondent from the lines, and promised summary punish- shake the nation’s confidence in.the war effort.”45 :For violat-
ment to all who should in the future give information concern- ing censorship rules,; a reporter could:have his'credentials
ing his position, strength or' movements.”38 Additionally, revoked.46 Additionally, reporters initially were barred from
General Grant regulated the press accompanying his‘army on battle lines, although that restriction ultimately .was relaxed
the assumption that war. correspondents weré under the and reporters were allowed to accompany American forces
authority of the commanding general 33 Further, Union offi- into battle 47 iu w2 Do i :
cials, including President Lincoln, censored journalists when Che iy SETH I I O OV P :
they deemed it necessary.4% In the Confederacy, correspon- Durmg World War II censorshlp ‘was- commonplace An
dents usually were excluded from the front lines, and the Office of Censorship 'was:created and accreditation was used
small size of the press corps made it impossible for the south- to enforce:censorship; To gain access to the battlefield, a
ern newspapers to prov1de full coverage 4l al reporter had to agree to-submit all his 'work to military: offi-

Ve Sy cials for censorship.#8 .Censorship during World War Il went

Durmg the next major conflict, the Spanish- Amerlcan>War beyond seécurity: concerns to protect sensitive political posi-
the military placed few restrictions on the press. ‘However, tions. ' For example, General Eisenhower temporarily censored
Cassell observed that instances of censorship as well as exclu+ political information relating to North Africa torallow negotia-
sion of reporters from combat zones occurred.4? ‘Additionally, tions to proceed “without concurrent public speculation.’? At
while the press was usually allowed access to limited actions other times information was held back because it was embar-
during the period following the Spanish-American War, this rassing or:discouraging.5® In exchange for censorship,
was not always the case. For example, General Pershing reporters were glven “falrly wide,™ although\not unlimited, —

LT e T A TP . RN T S PUPRE S SR '
i 2y { " 1
i5ld. & * ! ot ' g S it )
B FEA B E DTS VAR R LR S I i ! i IEN
B, o ‘ R PO E T I R N B
Mid at935. -
38 Id. (quoting Randall, Thc Nen{.\'paper Prohtem in [rs Bearing upon rl}li!itary Secrecy Durjng the Fl'yil qu, 23 AM HisT. REV. 303. 397 (l918)).
¥d [SERE ERTRENE S A
w0 o o - .
g,
421d. at 936 (during this period, former New York Tribune reporter Grant Squires “eamcd the blttcr dlshke of most of the newspaper men” wlule acung as offi c1al
military censor.)
4314, at 936-37. oo
474 at 937. ‘ S s ‘ ‘ A S
asrd
[ v N i k ' Sy s
461d.
1114,
] At
8.
. R 14y B N ey [}
491d. at 939.
Vo

excluded the press entirely:from the Mindoro Island pac1ﬁca-
tion operatmn in'the Philippines.43 i oo o L0
] PIst A Y L N S T Shaay i,

Durmg Wotld War I, censorship of combat mformauon was

50/, The radio transmitter reporters used at Anzio was shut down because the broadcasts suggested that the landing might result in defeat. Reporters covermg
General MacArthur in the Pacific “were not permitted to find fault with anything—strategy, tactics, morale, food, supplies, or, above all, the theater’s commarnder
in chief.” (quoting M. MANCHESTER, AMERICAN CAESAR: DOUGLAS MACARTHUR 1880-1964, 359 (1978)). Id.
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access.’! However, the press was barred from several major
battles such us thway and the Battle of the Bulge 52 .

j Dunng thc Korean War “correspondents were placed under
the complete jurisdiction of the army, and for any violation of
a long list of instructions they could be punished by a series of
measures beginning with a suspension of privileges and
extending, in extreme cases, to deportation or even trial by
court-martial.”s3 : Censorship was so tight, one newspaper
wrote, “that it was no longer officially possible to say any-
thing about United Nations troops other than that they were in
Korea.”’4 General MacArthur, who was in command of
Korean operations, expelled seventeen reparters for violating
the strict rules.’> However, after MacArthur was relieved, the
censorship policies were relaxed;:and the press was allowed
considerable access to battlefield operations throughout the
remainder of the war.56

The Vietnam War represented the high water mark of press
freedom on the battlefield. - Reporters had virtually unrestrict-
ed access to the battlefield and were required to observe only
minor ground rules.3? However, during the Vietnam War mil-
itary-media relations deteriorated the most. -Observers have
stated that while war correspondents traditionally had served
as partners of the military, press boosterism declined during
the Vietnam War. The military began to'see the press as
unpatriotic and reckless with the facts while the press began to
mlstrust rmhtary accounts of operatrons 58 :

The press was 'not a part of the invasion of Grenada in
1983. Reporters were kept off the island for two days follow-
ing the initial invasion.3 The media was outraged, and Hus-
tler magazine publisher Larry Flynt took the government to
court,50 He sought a declaratory judgment and injunctive

sipd.

5214, at 940.

53k,

54/d. at 941.

550d.

561d.

57See Press Restrictions, supra note 4, at 683-84,
581d. at 684.

5914

60Flynt v. Weinberger, 588 F. Supp. 57 (D.D.C. 1984).
611d. at 59.

621d. at 60.

63Cassell, supra note 28, at 946,

e

relief,:but the case was dismissed as moot. The district court
held that the case did not meet.the requirements of the “capa-
ble of repetition, yet evading review” exception to the moot- .
ness rule, because there was no “reasonable expectation” that
the controversy would recur.6! The court further explained
that even if the case was a live controversy the court would
not issue an injunction. An injunction “would limit the range

~ of options available to the commanders in the field in the

future, possibly jeopardizing the success of military opera-
tions and the lives of military personnel and thereby gravely
damaging the national interest.’62

A result of the media dissatisfaction with the Grenada inva-
sion, the “Sidle Panel” was formed and chaired by retired
Major General Winant Sidle. The Panel included representa-
tives from journalism schools, the media, and the military.
The Panel’s report urged the military to conduct planning for
media coverage concurrently with operational planning,
devise a reporter accreditation system, urge voluntary compli-
ance with established ground rules, and develop a system of
press pools.53; The Sidle Panel established general princi-
ples—not specific regulations—that theoretically direct the
military’s press relations efforts today.

.Although the press pool was activated during Operation
Just Cause in Panama in 1989,64 the Persian Gulf War was the
first major conflict to employ the press pool system. : Media
relations during the Gulf War also involved security reviews
of written news reports of pool members. Although military
spokesmen have conceded that some military commanders
slowed publication of stories or suggested changes that did not
involve security concerns, they maintain that these were
exceptions that did not reflect official policy.$> Ground rules
during the Persian Gulf War established restrictions on how

64Commentators have criticized the military for activating the press pool too late to cover the most important hours of the Panama invasion. See, e. 8. Press

Restrictions, supra note 4, at 685.

651d. at 688.
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the press could identify. units-and geographical locations .and
instituted prohrbitions on reportmg Certam types .of lnforma-
uon66 LTl opesib o o Jos. Thn S
: . j : - : e S EPLI R

- The media was upset about the restrictions that the military
placed on it during'the Gulf War.67 Prior to the conflict, the
trade journal Editor & Publisher argued that press restrictions
would resvlt in “very little, if any; individual initiative and
original reporting. The American people will be the losers.”68
During the war, one reporter was quoted as saying;' “If you sit
around waiting for the scraps to be fed to you, you're going to
get the kind of thmgs a dog gets leftovers 69

~ Perhaps as a result of the military S media controls, some
reporters chose to flout military press restrictions by striking
out on their own.”® On January 21, 1991, the vehicle of CBS
Newsman Bob Simon, producer Peter Bluff, cameraman
Roberto Alvarez, and soundman Juan Caldera was found near
the Saudi-Kuwaiti border, with footprints leading toward
Kuwait.”! Simon and his party were captured and imprisoned
by the Iragis for more than six weeks. After the war, Simon
said that the Iragis had fed him only ‘one meal a day of bread
and thin soup, beaten him, and accused him:of being a spy:
At a press conference Simon stated, “I think I'll cover wars
again, but it'll never be the same . . . a certain child sense of
invulnerability, it’s gone and I'll never get it back."72- Other
journalists opted to avoid military press fules and at one point
as many as twenty-eight were thought to be missmg 3.

During ‘the Gulf War, because of the press: restrictions,
members of the media brought an action against the military
and sought declaratory judgment and injunctive relief.74
Nation Magazine and others maintained that the pooling regu-
lations violated the First Amendment by inhibiting news gath-

66 Machamer, supra note 1, at 51.

671d. at 43-44.

68 See, e.g., Editorial, Pentagon Rules, EDITOR & PUBLISHER, Jan. 12, 1991, at 9.

69 Zoglin, Jumping Out of the Pool, TIME, Feb. 18, 1991, at 39.

705,

-

ering. ‘Security review procedures were not challenged-in the
suit. Thé’government moved to dismiss, stating that the plain-
tiffs lacked standing to raise the issue, that under the political
question doctrine the court:should decline to reach the metits
of the case, and that the end of the War rendered the controver-
symoot'lS f ' : Y L T aireale
o - SRR N . ATt

The court re_]ected the govemment s standmg argument—~
that none of the plaintiffs had suffered actual harm-—because
one.of the ‘plaintiffs had ibeen excluded from a pool.”¢..The
court rejected the government's political question argument,
because the treatment of the press.only had an incidental rela-
tionship to American policy toward other nations.””: The court
determined that the plaintiffs also met the “capable of repeti-
tion, yet evading review” test, and declined to dismiss the case
as mooti’8. However, the conclusion of the war rendered the
claims for injunctive relief moot.” The court also declined to
grant declaratory judgment, stating:

f S ; Wb
i R NONY LT

Smce the: prmc1ples at stake are important-and -
-~ ‘require a delicate balancing, prudence dictates that .

1 we leave the definition of the exact parameters of -
© press.access to military operations abroad for.a -/, i

L+ . Jater date. when a full record is available, in the

unfortunate event that there is another military.

operatronﬁO R T e
Following the military’s‘ tight controls over the news media
during Operation Desert Storm, Operation Restore Hope in
Somalia provided a-sharp cohtrast:; During Desert, Storm,
press officers treated reporters ‘as the ‘enemy and kept them
pinned down. This time the brass gave away every detail ‘of
Operation Restore Hope:' mission, assault beach, objectives,
troop. strengths, even commanders’ names. ', .. When the

71 Gersch, Press Pools on the Verge of Collapse?, EDITOR & PUBLISHER, Feb. 2, 1991, at 7.

72Gersch, Missing in Iraq, EDITOR & PUBLISHER, Mar. 9, 1991, at 7.

nJd,

74Nation Magazine v. United States Dep't. of Defense, 762 F. Supp. 1558 (S.D.N.Y. 1991).

751d. at 1561.
761d. at 1565-66.
771d. at 1566-68.
8 Id at 1569.
. at 1569-70.

80/d. at 1572.
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press corps beats the Marine Corps to the beach, everybody
loses.”® When the Marines penetrated Somalia in the face of
glaring camera lights, many speculated that the news media
prompted the entire operation—that media attention to the
starvation in Somalia forced the United States to intervene.82
But there can be:little question that the vivid images of the
mutilation of- American soldiers’ bodies some ten months later
had much to do with the United States early withdrawal from
Somalia. After the costly fire fight in Mogadishu on October
3, 1993, news coverage of the Somalia iintervention turned

overwhelmingly negative.8? Six months later, all United-

States troops withdrew.
The Right of Access

Commentators have argued that the media has a constitu-
tional right of access to the battlefield and that the pool report-
ing system established for the Persian Gulf War violated that
right.84. Perhaps the most important case lending credence to
the right of access is Branzburg v. Hayes,85 in which the Unit-
ed States Supreme Court acknowledged that “protection for
seeking out the news” was critical to First Amendment free-
dom of the press.86 Branzburg nevertheless held that a
reporter could be compelled to reveal a confidential source to
a grand jury, reasoning that the government has a compellmg
mterest in investigating crimes.87 :

81 Hackworth, supra note 20, at 32.

However, whatever encouragement that Branzburg may
have provided for a right of access suffered a setback, follow-
ing a series of cases involving press access to prisons and
jails.. In Pell v. Procunier$® and Saxbe v. Washington Post,%9
the Court held that the Constitution does not require the gov-
ernment to accord the press special access to information “not
available to the public generally.”® In both cases, regulations
limiting reporters’ access to prisoners were upheld. In Houch-
ins v. KQED,9' the Court held that the Constitution does not
mandate a right of access to government information or
sources of information and that there is no constitutional right
of access to county jails.9?

- A series of cases that con51dered access to courtrooms foI-
lowed the prison cases and reopened the possibility that the
press might enjoy a constitutional right of access to govern-
ment information. Beginning with Richmond Newspapers v.
Virginia,? the Court recognized a right of media access to
criminal trials.%% However, that right was no greater than the
right enjoyed by the public to attend criminal trials.95 Addi-
tionally, Richmond Newspapers recognized the need for open:
trials as a means of assuring that the government is conduct-
ing fair trials.% . Thus, closing trials not only implicates the
right of a free press, but the right to a fair trial.

. Two years later, Glng NeWspaper Co. v.y Superior Court?’?
solidified the majority opinion that the First Amendment guar- .

i

82See Alter, Did the Press Push Us into Somalia?, NEWSWEEK Dec 21, 1992, at 33 (arguing that it was pracncal conmdemuons and not television coverage, that

prompted the operation in Somalia).

88ee, e.g.. Ell|ott The Makmg ofa Fmsco. NEWSWEEK Oct. 18 1993 at 34; Blumenthal, Why Are We in Somalia?, NEW YORKER, Oct. 25, l993

845ee, e.g., Right of Access, supra note 4, at 287; Commcm Press Access to Military Operations: Grenada and the Need for a New Analyncal F mmework 135 U.
PA. L. Rev. 813 (1987) [hereinafter Press Access); Assault on Grenada, supra note 27, at 483; but see Press Restrictions, supra note 4, at 675 (arguing that control
of access in the Persian Gulf was not unconstltutlonal but that prepublication reviews Were)

#5408 U.S. 665 (1972).
8614, at 681.

87 1d. at 700.

88417 U.S. 817 (1974).
39417 U.S. 843 (1974).
% Pell, 417 U.S. at 834,
91438 U.S. 1 (1978).
924, ar 15-16.

93448 U.S. 555 (1980).
%414, at 580.

9514, at 572-73.

% Jd. at 571-72.

97457 U.S. 596 (1982).
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anteed a right of access to criminal trials because criminal tri- of coverage of trials does.  Arguably, some level of press

als historically have been open to the public.98 The Court has access is necessary to keep the Nation informed. However,

upheld the right of access of the préss to criminal trials in sub- access to the battlefield would not be necessary to meet that

sequent cases.”? Critics of military press relations cite this line. need. AR : :

of cases in arguing that a nght 'of access to the battlefield T o e . ‘

exists; 100 - i \ RIEEE - Finally, there is a compelling government interest in con-
L IR RIS B L ‘ trolling access to military ibperations. The most important rea-
A three-part test to determine whether the media is. entitled sons to control media access are for operations security and to

to access to a‘government activity can be inferred from Globe maintain the advantage of surprise. However, in making its

Newspaper.- First, for a right of access to exist, the govern- case for press exclusion, the military also might point to logis-

ment activity historically must be open.19! “Second, press tical problems in dealing with numerous reporters or to possi-

access must play a significant role in the function of the gov- ble negative effects on troop morale. :

ernment activity.!02 Final]y, press access can be limited

despite meetmg the first two prongs of the test if a compelling Prior Restraints

government interest exists to limit access and these limits are:

narrowly tailored to meet that compellmg interest. 103 Several commenitators have argued that the military’s sys-

e 2 R tem of prepublication review of news stories violated the con-

Whﬂe Globe Newspaper found that access to criminal tnals stitutional prohibition against the prior restraint of news.!05

met all those tests, the Supreme Court most likely would find-  However, the pool reporting system established for the Per-

that access to ‘military operations does not. First, and most - sian Gulf War did not violate the prior restraints doctrine.

importantly, warfighting does not involve a historical pattern . .
of openness. ' While reporters have at times enjoyed a great
deal of freedom in covering warfare—such as during the Viet-
nam War—the military frequently has imposed strict limita- -
tions to press access to the battlefield when the need arose.

Furthermorc, the’ mllltary hlstoncally has determined when
thére is‘a need to limit access and what means must be used.

Past practices have included total denials of access, creden-
tials for reporters, censorship and, most recently, pool report-
ing and security reviews. Furthermore, the power of military

commanders to exclude members of the public when they
believe the exclusion is necessary for mission efficiency has
long been recognized—even in peacetime.104

gt i i

The doctrine arose from the celebrated case of Near v. Min-

nesota statute that provided for the abatement, as.a nuisance,
of a “malicious, scandalous and defamatory newspaper, maga-
zine or other periodical.”10? Under authority of that statute,
officials had sought to shut down a newspaper known as The
Saturday Press, an unquestionably reckless newspaper that
attacked local politicians and “Jew gangsters 108 However
the Court held: s

‘The fact thét the liberty of the press- lﬁa.y' be
abused by miscreant purveyors of scandal does

Second, while some news coverage of warfare is necessary " not make any less necessary the immunity of the
to ‘make the publlc aware of a conflict, the media’s role in* .-~ - press from previous restraint in dealing with offi-
warfare is not as signifiéant as it is in the justice system. For =~ cial misconduct. ... Subsequent punishment for
instance, a lack of battlefield coverage does not implicate such abuses as may exist is the appropriate reme-
other constitutional protections, such as Due Process, as a lack dy, consistent with constitutional privilege.109
9%d. at 605. J
9 See, e.g., Press Enterprise Co. v, Superior Court, 464 U.S. 501 (1984). e

10 See Right of Access, supra note 4, at 287; Press Access, supra note 84, at 813; Assault on Grenada, supra note 27, at 483; but see contra, Cassell, supra note 28,
at 931.

101 Globe Newspaper, 457 U.S. at 603,

102 1d. at 606.

10344, at 607.

104 See Greer v. Spock, 424 U.S. 828 (1976).

105 See, e.g., Press Restrictions, supra note 4, at 675. But see contra, Right of Access, supra note 4, at 287.

106283 U.S. 697 (1931).

19714, at 701-02. "

l("‘Fred W. Friendly, MINNESOTA RAG: THE DRAMATIC STORY OF THE LANDMARK SUPREME COURT CASE THAT GAVE NEW MEANING TO FREEDOM OF THE PRESS 45-
49 (1981).

109 Near, 283 U.S. at 720.
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lish was not unlimited, stating, “No one would question :but
that a government might prevent . ... publication of sailing
dates of transports or the number or location of troops.”110

The Court further examined the doctrine of prior restraint in
the “Pentagon Papers” case, New York Times v. United

States.! The government had sought to enjoin publication of
materials pertaining to United States involvement in the Viet-:

nam War.!12 The Court reiterated its belief that the govern-
ment “carries a heavy burden of showing justification for the
imposition of such a restralm. ”113 :

However, the prepublication security reviews used during
the Gulf War did not constitute prior restraints, because the

military did not restrain the news organizations.’ Each of the’

news organizations agreed to the security reviews as a condi-
tion on participating in the pool system. Because the military
may constitutionally control access to the battlefield, nothing
prevents the military from requesting the news media to agree
to a system of prepublication review as a condition on access
to the front.: If -a news organization flouted the agreement and
published without a security review, that would be in:effect a
breach of contract, and the military’s recourse would be to
deny future access. Thus, the military’s control over the press
comes not from prior restraint, as it did in Near and New York
Times v. United States, but from subsequent action within its
authority, which is allowed.

This security review arrangement is analogous to an agree-
ment that a reporter occasionally will make under which he or
she agrees that, in exchange for certain information or an
interview with a source, the reporter will allow the source to
read the story before it is published. Prior restraint is not
implicated, because the reporter has agreed to the condition to
get some information to which that reporter would not other-
wise have access. If the reporter was to violate the source’s
trust—that is, “*burn” the source—by violating the arrange-
ment, that reporter could expect that future access to that
source would be denied.

Even if the security reviews were held to constitute prior
restraint, the prior restraint doctrine still provides an exception
for publication of “national security” information that'would

cause “irreparable damage to our Nation or its people.”!14 The

1o}d. at 716. ’ ‘
111403 U.S. 713 (1971) (per curiam).
H2j4 at 714.

my4.

1414, at 730 (Stewart, J., concurring).
115Machamer, supra note 1, at 44.

16 1d. at 46.

117 See, e.g., Wells-Petry, Reporiers as the Guardians of F reedlorrr,v M. Rev., Feb. 1993, at 26.

I

However, Chief Justice Hughes observed that the right to pub-

Court likely would uphold a reasonable security review sys-
tem, regardless of whether the news media had consented to
the reviews, although the' Court might skeptically view a sys-
tem that unnecessanly delayed routine stones

A Practrcal Approach to Medla Relauons
While current case ]aw makes 1t apparem that' media rela-
tions efforts during the Persian Gulf War passed constitutional
muster, the Globe Newspaper factors still may be evolving.
While: the “compelling interest” prong of the test appears to be

a permanent fixture in the law, the first two factors—the “his-.
torically open™ and “significant role”—could change. =Addi-

tionally, as Lieutenant-Colonel Richard Machamer observed,
“factors such as a higher number of casualties over a longer
period of war can cause public confidence to decline, thereby
resulting in demands for information from sources outside the
military.”!13 - Assuming that the favorable coverage of Desert
Storm was the result of the military’s policies is dangerous.!16
Furthermore, continued strict press restrictions might result in
Congress 1mposmg rules less flexible than those of the Sidle
Panel.: ;

Because of these concerns, the military should not be
inflexible regarding media access. Because the military's
actions are likely to be upheld when a “compelling interest” in
limiting access and information exists, the military generally
should limit.media access only. when there is a compelling
interest in so doing.  This ordinarily would be limited to situa-
tions where operations security is at risk, although sometimes
reasonable logistics considerations may come into play. Fur-
thermore, the military arguably has a duty to protect members
of the press operating within access rules.!'” Further, uncre-
dentialed civilians roaming freely around the battlefield might
create an operational problem; it may be difficult for field
commanders to determine whether they are legitimate
reporters. Absent these operational considerations, however,

reporters ordinarily should be gwen reasonable access o the»

forward line of troops S i

'Some control over the media in a war zone is necessary.

However, the military should be aware of the potential back-
lash that may result from a hard-line approach to media rela-
tions. When controls are necessary, they 'should cause as little
intrusion into news gathering as possible. 'For instance, if mil-
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itary escorts are required, the escorts should allow reporters
sufficient independence to gather information.13¥ | An escort
need not shadow every reporter during one-on-one interviews.:
If security reviews of news stories are necessary, the process
should run as quickly as possible—not cause delays as at
times during the Gulf War.119  The.military should adhere as
closely as possible to the principles identified by the Sidle
Panel—that pool reporting last.only as long as necessary; that
reporters have access to all:major units; that public affairs
officers not interfere with reporting; -and that security reviews
not be required unless.absolutely necessary.!120 - If the military’
can create an atmosphere of fairness and efficiency in dealing
with the media, then there may be a payoff when future:
warﬁghtmg does not go as well as Operation Desert Storm.!2!
s SRR EOUTRETI TR ST TR A E :
Practlce Pointers for Judge Advocates o
Although froma constltuuonal standpomt Judge advocates

generally -can advise ¢ommanders- that the imedia has no right
of access, practical considerations should: caution restraint.
Accordingly, in future conflicts, judge advocates will find the
Globe Newspaper three-part test helpful in determining
whether the media should be granted access to the military
campaign. First, judge advocates should examine whether the
type of warfighting to be engaged in would have included the.
media in the past.  For example, clandestine operations or sur-
prise invasions have not been subject to media scrutiny in the
past.. However, the aftermath of these actions would have.
While members of the media can be barred from the initial’
invasion force, for instance, they should be informed as soon
as. practicajly possible. : The general rule regarding the first.
prong of the Globe test can be summarized as follows: The
military may impose reasonable limitations on press access to .
the battlefield; when a.legitimate need exists. Normally, such
need should be limited to operational security. ; o

,.Under the second prong of the Glabe test, judge advocates ;
may consider whether media coverage will play a significant,
role in the military operation. Because battlefield coverage.
does not implicate other constitutional protections, such as the
Due Process.-aspect of trial ¢coyerage, that the media actually
participate in the military operation is less imperative... How::
ever, because some level of media access'is necessary to keep
the public informed of its government’s activities, judge advo-:
cates should counsel commanders to be reasonable in granting
or denying access to military operations.

Under Globe, there must be a compelling governmental
interest to limit access, and those limits must be narrowly tai-

18 14, at 50-51.
11914, at 52,
120]4. at 45.

12L1d. at 54.

lored .to- meet the compelling-interest. :Although by ‘their:
nature, military operations often :will provide compelling rea-!
sons to limit:press access, judge advocates should ensure that
commanders, are citing legitimate :reasons for excluding the
press—such as operations security or logistical concems.
Cooddem R PN H i
When media restrictions are necessary, judge advocates
should examine whether the restrictions are appropriate to
meet the military’s, need for,control. The restrictions should
not be more excessive than necessary. A total blackout, for

example, rarely would be appropriate, Press pools and securi-

_

ty reviews of media reports are reasonable measures.to estab-

llSh control and maintain secunty durmg military operatlons
Fmally, by adhermg to the Sldle Panel s recommendatrons,
the military should minimize its difficulties with the media..
The Panel’s recommendations are summarized as follows:

P TR o .
1. Plan media relations efforts concurrently thh -
operauonal planning. SEPI T

e
. it

2 If pools are necessary, include the maximum - i

. i...number of reporters, and maintain pools for the ‘;
~: minimum duration. « ‘
"3 Generally, ‘call; for voluntary comphance of the
- media with press restrictions. »

4. Plan for sufficient equ1pment and quahﬁed per-
‘sonnel to meet medla relatlons needs. ‘
Py % E i ! N ; .

5. Make commumcatlons facilities avallable to
the media as soon as pracncable

ni 06, - Make theatre transportatlon avallable to the -
- medla o RPN B 2Ty IR A PP R

v 7 Promote med1a-m111tary understandmg through

' meetings and educational programs. 2z i

Conclusion
T T O S : . Lo g

..Generally, the media is suspicious of the military, vthilethe

i

military mistrusts the media. The press normally perceives its:

role as producing as much relevant information about an event
as possible. Conversely, the military has an intense security
concern. As former Defense Secretary Cheney noted during

the early hours of the ground war phase of the Persian Gulf

War, “Even the most innocent-sounding information could be

a

122 Chairman of the Joint Chiefs of Staff Media-Military Relations Panel (Sidle Panel), Report 3 (1984).
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used directly against the men and women whose lives are on
the line carrymg out these operatlons 3,
H ‘l' .

;The tension between the mllltary and the medla is not hkely
to disappear anytime soon. Institutional factors will persist.
The military must recognize and understand the institutional
factors that impose barriers on communications with the
media. Judge advocates and public affairs officers should
advise commanders that the reasons behind much of what
frustrates them about the media is caused by factors that are
not likely to change :

v . . ‘, i ]

Many observers heralded the medla relanons pollcles in
place during the Persian Gulf War. Those media relauons
efforts were constltunonally sound. However, in a costly fight
of longer duration, the mlhtary could have had greater prob-
lems with the media. Somalia stands out as an example of
what mlght happen to a sustalned war effort if the media pro-

(SRS ERTO

[ Ly ot
i 2 - SR

S

jects the mission in a negative light... When the United States
entered Somalia, it had high hopes of stabilizing-a volatile sit-
uation, However, less than a.year;later media reporting
reflected widespread doubt over the venture.124 Media report-
ing can have a major impact on United States war efforts.
Commanders should be aware that the media will be a major
part of future war efforts. Public support for a sustained mili-
tary effort may be won or lost because of how the military
manages to tell its story through the media. ‘The military must
allow the media to tell that story,-good or bad. ‘' The military’s
treatment of the media can become part of the story, and
unnecessary controls might make a bad situation appear
worse—as though the military is trying to cover up negative
aspects of a conflict. Thus, the military should take steps to
mend the relationship between itself and the media to at least
ensure that the treatment of the media will not be the cause of
negative publicity of war efforts. ..

123Berke, New.r From the Gulf Is Good and Cheney s Press Curbs Are Loosened N.Y. TiMEs, Feb. 25, 1991, at Al7

'24See, e.g., Whai Went Wrong in Samalra’ us NEws & Woru.n REP Oct 18, 1993, at 33. Press pools and medla escorts were not used dunng much of Operu-

tion Restore Hope. Machamer, supra note 1, at 52.
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ﬁepresenting the Armym Ciyﬂian ;
. Personnel Cases at the Admmlstratlve s
Level with a Vlew Toward Court thxgatlon “

‘ Introductiegi

i

The number of employment dlscnmmatlon claims that end
up in federal court has increased sngmﬁcantly and steadrly

over the past three years.! Before these cases make 1t to feder-

al court, they typlcally must first go through some level of
administrative process. At a minimum, this means an inves-
tigative hearing by the Department of Defense Office of Com-

Equal Employment Opportunity Commrssxon (EEOC) admin-
nstratlve Judge e

*"At these two important hearmgs, the lmgatlon begins and a
major portion of the “administrative record” develops. While
plaintiffs in federal court claiming employment discrimination
are entitled to de novo review of their claims, the administra-
tive record can be an invaluable tool for attorneys defending
the Army in court. The administrative record can be used for
both disposing of the case on motion3 and successfully
defending the case at a trial on the merits, if necessary. This
only can happen if the administrative record reflects a thor-
ough, aggressive defense by the labor counselor litigating the
case at the administrative level.

plaint Investigations (DODQCI),2 and often a hearing by an

1T 1992, the Anny (usually the Secretary of the Army) was narned as defendant in 106 new civilian personnel cases. In 1993 that number rose to 141. In 1994 the
number of new civilian personnel cases was 222. In the first quarter of 1995, 58 new civilian personnel suits were filed, an annual average of 232.

2The DODOCI has replaced the United States Army Crvrllan Appellate Revrew Agency (USACARA) as the orgamzanon mponsrble for conducung mmal mvestl-
gations into civilian employee complaints of discrimination.

3Fep. R. Civ. P. 12, 56. Hlstonca]ly. the Army has dlSpOSCd of over 75% of the cases filed in federal court wnthout the need for a tnal because of an aggressive
motions practice. Disposing of a case through a motion to dismiss (Federal Rule of Civil Procedure (Rule) 12) or for summary judgment (Rule 56) saves countless
installation hours and dollars. For example, the various witnesses necessary for a trial that easily could last over a week are able to be at work instead of testifying.
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7= This noté ‘will suggest some techniques and practices-that
labor ‘¢ounselors can’ use to establish an administrative record
that will be useful in the event of court litigation. - Although
these suggestions are by no means exhaustive, they illustrate
the following need:| When litigating cases at the administra-
tive level, 1abor counselors must do so as if they were prepar-
ing for-federal court.litigation. Treat the proceedings as a
good trial defense counse! would in an Article 32 hearing:. Be
aggressive in fleshing out the facts. By taking this approach,
you will identify strengths and weaknesses, thus encouraging
an ear]y resolution or, if trial is necessary, a sttccessful result
attrlal e s , S
PO S B ' o [T P B
i Lockin Tesumony Early R R R

Yo g i ST

+In most cases, the admmrstrattve investlgatlon is the first
opportunity to record witnesses’ testimony (including the
complainant’s) under oath. This opportunity occurs when
memories are fresh and witnesses are likely to be more candid
because they have had less time to think about, and thus alter,
what they will say and how they will phrase it. This presents
a tremendous opportunity to “lock in” their testimony.

: [ L FENTER S S 4 B L .

When questioning witnesses, concentrate on the prima facie
case. Ask questions designed to expose a weakness in that
case:~For example, suppose your-case is one-where hostile
environment sexual harassment is alleged and the complainant
is testifying. One of the elements that the complainant must
prove is that the harassment affected a term, condition, or
privilege of employment.4 Ask leading questions to pin the
complainant down on exactly which term, condition, or privi-
lege was affected and how. Your objective is to make the
complainant admit facts that indicate that the working envi-
ronment was not abusive, that the harassment was an isolated
incident or minor in nature, or that it was not pervasive to the
point of being intolerable. In asking these questions, remem-
ber that courts look at the totality of the crrcumstances in
determining what is, or is not, harassment.5 Ask questrons
designed to establish the following: a minimum (i.e., frequen-
cy) of occurrences; a |ack of severity; that no physical threats
srve utterance; and that the conduct did not mterfere _w1th the
complainant’s employment. . . . .. e

Once a labor counselor has a wrtness on record under oath
testtfymg to a certain set of facts, it is drfﬁcult for that same
witness to later testify otherwrse If you are careful and
approach these hrearmgsr well prepared with atheory of the

. [
[ Ea i

case based on the elements necessary to prove discrimination,
and ask questions designed to ‘establish that theory, you will
have created an administrative record rich with material that
the ‘trial attorney.can use to win the case in subsequent court
lmgatlon SRR I DA z
RV 2 F ST [ S
woalt s Discovery SR
'~ An administrative record reflecting a well-defended case
also' makes discavery a'more simple and accurate process. In
the age of broad and affirmative discovery responsibilities
enforced by Rule 37 sanctions,® identifying all relevant mater-
fal and witnesses in the admtmstratrve record is ¢ritical.
Because the Litigation D1v1sron and the Umted States’ Attor-
ney's Office have no knowledge of the case before the com-
plaint is filed and summons is’served, the administrative
record is critical in leammg about the case and knowmg how
to respond t and propound drscovery Labor counselors must
develop the record so that discovery materials are easily and
quickly identiﬁable and so that witnesses can be located.

The labor counselor is in the best posmon to ascertain,
obtam, and preserve all evidence in a case.. He or she must
enter all relevant documents into the record and properly iden-
tify witnesses. Documents should identify their author or cus-
todian and be certified as accurate. Witnesses should be asked
for full names, ranks/grades, position, social security numbers
(SSN)? and home addresses. Because these cases often do not
go to trial for years, during which time the labor counselor
may change several times, the attorney representing the Army

* ¢in litigation at the administrative level must preserve this

information.

Labor counselors should read the current Federal Rules of
Civil Procedure pertammg ta drscovery (Rules 26 to 37) with
particular emphasis on’ Rule 26. Labor counselors must
remember that local court rules may vary the time for compli-
ance with drscovery For example, the United States District
Court for the Eastern Dtstrrct of Vtrgmra8 has what is referred
to as a “rocket docket.” ‘As the hame implies, all cases move
quickly in that jurisdiction. Providing discovery can become
a problem when the administrative record is deficient or when
potenttal w1tnesses cannot be accounted for. A labor coun-
selor, famlllar wrth the rules for drscovery. will ‘be able to
ensure that the admmrstratwe record has the requ1s1te informa-
tion to comply with dlscovery requirements and requests once
a lawsuit is filed.

oy AN e
o H . . AR

i i P

4The harassment must be sufficiently pervasive so as to alter the conditions of employment and créate an abusive working environment.

5Harris v. Forklift Systems, 114 S. Ct. 367 (1993). ln Harrx.r, the Court stated t.hat "whether an envnmnment is ‘hosttle or abusrve can be deterrruned only by

looking at all the c1rcumstances ”d. at 371’ B !

A : RS S

o N .
. , et L '
> P L Ty - . -

6Federal Rule of erl Procedure 37 nllows the court to award reasonable expenses, mcludmg attomey s fees mcurred in makmg or defendlng a mouon to compel

discovery. bt

7The SSN is the most useful device avmlable for ﬁndlng wnnesses who have relocated. Itis cntrcal to accurately record the SSN

AN

E’l' he Eastem Dtstnct of Vrrgmra is where the Pentagon is phystcally 10cated "Therefore, many cases agamst the Secretary of the Army are ﬁled there.

t)
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One area often overlooked in employment discrimination
cases is that of character witnesses. - In these cases, the plain-
tiff’s veracity (and perhaps that of some of his or her corrobo-
rating witnesses) is often atissue. The labor counselor should
identify and preserve the testimony of witnesses who will
demonstrate the plaintiff (or othérs) as untruthful. - The same
holds true for the responding management official (RMO); if

the labor counselor feels that he or she is being untruthful,:

investigate to’ determine if witnesses exist whose testimony
would damage the RMO’s credibility. Furthermore, try to
find witnesses to counter those witnesses, if they exist.9 ' If
they do not testify at the administrative hearings, summaries
of their testimony included later in the litigation report will
help the trial attorney make important strategy decisions. If
the complamant s character for truthfulness can be sufﬁcrently
undercut, the tnal attorney will be left with a very va]uable
weapon for trial

" Audience’

When participz';‘ting,in administrative hearings, labor coun-
selors should remember the following: “Who may have to
read this record?” Frequently, neither the assistant United
States attorney nor the judge involved in the trial will have
had any military experience, and, even those who have mili-
tary experience, usually have had very little In either case,

the assistant United States attorney and Judge typically are

unfamiliar with military jargon and acronyms.: When the
labor counselor takes the time to define military terms,
acronyms, and jargon during administrative hearings, no effort
or time is lost doing so during trial. -

Assume that everyone who eventually may read a record
from a DODOQCI investigation or EEOC hearing will know
nothing about the military. With:this in mind, elaboratmg on
items like military command and control, or on the unique

relationship between military commanders and the civilians -

who work for them, may be necessary. Have your witnesses

briefly explain these matters and fully clarify any matter not

explamed on the record in the litigation report. 10 .17

Settlement

Equal Employment Opportunity complamts often are ‘set-
tled at the administrative level, which usually completely dis- -
Unfortunately, the complainant:
occasionally will later allege noncompliance with the terms of
the settlement agreement. These settlement agreements are .

poses of the case:

another area where the labor counselor can effectively repre-
sent the Army and preclude future litigation by actively and
aggressively resolving all areas of potential confusion before
any agreement is signed.’

Do not be satisfied with the boilerplate settlement agree-
ment left behind by a predecessor from another case. Be sure
that every word included in the agreement says what you want
it to say. Use precise language and accurate definitions of
terms. Do mot use jargon—Ilegal or military. Fully explain
issues such as attorneys fees, income tax on back pay, and
continuation of medical benefits. Never commit the Army to
doing something unless you are sure that the Army can do it
legally. Include the language from 29 C.F.R. § 1614.504 con-
cerning administrative remedies for alleged noncompliance.
Have peers, supervisors, and those who will have .to execute
the terms of the settlement (e.g., the Civilian Personnel Office,
the Equal Employment Opportunity Offlce) review your

drafts.

By paying close attention to these and other details, labor
counselors can ensure a settlement that is secure and that can
be enforced in court by the plain language of the document.

' Suppdrt and Resourees

For labor counselors to accomplish the 1mportant task of '

admmlstratwe lmgatmn of employment discrimination com-
plamts they must have reinforcement and adequate support
from their supervisors. Training is vital, If possible, incom-
ing labor counselors should attend the Federal Labor Rela-

tions Course at The Judge Advocate Genera] s School before

moving mto the ]ob

‘Overlap also is critical. Because these cases often take
years to resolve, the continuity produced by jist one month of
overlap helps ensure that 1mportant facts and information are
not lost. Support personnel remain vital. Every minute saved
from time-consuming tasks (such as copying and organizing

documents) is time available for legal research and case-

preparation. = - "

Finally, a staff judge advocate who recognizes and empha-
sizes the importance of aggressive litigation at the administra-
tive level in these cases sets' the tone for suceess This
dynamic and increasing area of installation legal support can
be every bit as challengmg and rewardmg as milltary justice
practlce

Conclusion
o o ,

Litigating civilian personnel suits is never easy and

although many factors combine to produce this difficulty,
labor counselors can avoid several of them. By aggressively:

representing the Army during administrative litigation with a
view toward potential court litigation, labor counselors cannot
only win more cases at the administrative level, but also
ensure that the cases that inevitably end up in litigation have
an administrative record that helps produce a victory in court.
Captain Nance. ‘ g

9Remember that attorneys for the govemment (i.e.. labor counselors, litigation division attomeys assistant Umted States attomcys) represent the Army and not any
particular RMO. Nevertheless, inquiring into the credibility of the RMO will allow a labor counselor, early on, to accurately assess important strengths and weak-

nesses of the case and decide on appropriate strategy and disposition.

105¢e Major Herb Harry & Major Tom Ray, Note, Litigation Reports: The Foundation of Civilian Personnel Litigation Case Preparation, ARMY LAw., Jan. 1995,

at 33.
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Envrronmental Law Dmswn Notes

L G ST L A T Lo
Recent Envrronmental Law Developments il
P o TR S BT PR

The Env1ronmental Law va1sron (ELD), ‘United States’
Army Legal Services Agency (USALSA), produces The Envi-:
ronmental Law Division Bulletin (Bulletin), designed to
inform Army environmental law practitioners of current:
developments in the eénvironmental law arena. -'The' Bulletin'
appears on the Legal Automated Army-Wide System Bulletin’
Board Service, Environmental Law Conference, while hard
copies will be distributed on ‘a limited basis. The-content of
the latest issue (volume 2, number 6) is reproduced below:

Clean Alr Act (CAA)

. et * s g LE e
N EERTIR PRI Cab

et Medzcal Waste Incmerators D -
i ; DEIEEEN EEEAETR U URSTANINRL N KA S

The Envrronmental Protectron Agency (EPA) is proposing
stringent new air emissions standards for new and existing
medrcal waste 1nc1nerators under CAA §§ 111 and 129 ] T e
erators at Army hospltals and vetermary chmcs that burn med
ical waste. : o e |=-~r:~;s‘-.

The regu]atlon deﬁnes medlcal waste las any sohd waste
that is generated in the dlagnosrs treatment ‘or 1mmumzat10n
of human beings or animals, in research pertarnmg thereto, or
in production or testing of biological materjals. , Medical
waste encompasses a wide varlety of materrals, mcludmg
waste chemlcals/drugs that are not Resource Conservation .
Recovery Act (RCRA) hazardous waste and pathological
waste. The deﬁmtlon does not mclude household waste, haz--

ardous waste, or human and animal remains not generated as

medical waste. For incinerators that burn only pathological
waste, the regulation establishes recordkeeping and reporting
requrrements ; ﬁ Lo Yepoanle S o
It may not be feasrble for small mcmerators,! ‘such as those
typically found at Army hospltals and, vetermary cllmcs to
meet the rule s strmgent contro] and monitoring requrrements
Army facilities would have to arrange for an alternate means,
of disposal, such as offsite disposal through commercial con-
tractors or microwave or steam treatment. Environmental law
specialists (ELSs) are encouraged to. advrse major. command
ELSs and the ELD, of any potential mrssmn and other conse-
quences _thatuwould. iresult‘ from this rule., The ELD will assist -

in preparing Department of Defense (DOD) comments for,
submission to the EPA, | The technical point of contact within .
the DOD on this rule is the Army’s Center for Health Promo- .

IR

1160 C.F.R. § 10654 (1995). - T
l2Env1ronmental Defense Fundv EPA C-92 1636 (N.D. Cal. Feb. 10, 1995)

'3See The EPA’s New Conformtty Rule ARMY LAw .Mar. 1994 at 37-38.

Ty

i

tion :and Preventative ‘Medicine:(CHPPM), Ms. Tobin, DSN
584-3500; (410) 671-3500, facsnrule 3656, 0 1 1 El

R S I TR EO AR TTToN SRS M hr’;f) Sinne o
Ll . Conformtty Update serLut. i
BT A R P IUE RETA NP R Lo SRR O DR EE T i

A federal, dlStI‘lCt court recently ‘heldthat CAA § 176(c)
requires the EPA ta promulgate confonmty -regulations: for:
areas;in attainment of National Ambient Air Quality.Stan-,
dards {NAAQS).12. The court.ordered the EPA. to promulgate;
a regulation within 270 days. In November 1993, the EPA
promulgated a regulation requiring conformity determmatrons

for areas in nonattainment of the NAAQS 13

Tty oy ok

RN T LR

Tttle \% "Ma]orSOurce" Issue S e

i 1 il

Al

The Deputy Under Secretary of Defense (Envrronmental',
Securlty) recently sent a letter requesting the EPA to issue for-
mal gurdance on the appropriate application of the * ma_]or
source” definition to mllltary installations under the Title V
and New Source Review permit programs. Currently, the
EPA and many states are treating entire installations as a sin-
gle source resultmg m the aggregahon of the man d1s51m11ar

soufces of emissions on 1nsta11atlons for' penmttmg purposes
This results in the more smngent treatment of mrlrtary instal- :
lations' than private industrial facilities.’ The DOD'is urging
the EPA to issue guidance that will allow installations and"
régulators thé flexibility to appropriately ‘divide installations
into multiple sources based on industrial function and the sep--
arate control of tenant activities.. With or without EPA guid-:
ance, installations'should- activély be working to seek’
agreement with state regulators on an appropnate major
source” determination. REREIRBH N

~“GAA §11 2(g) Precanstructton Permit Pragram
Lol ! '.t. 1 H 14y [y ; ; ’x
Under CAA § 112(g), on' EPA’ approval of a:state’s Trtle V
operating permit program, major sources of hazardous air pol-:
lutants (HAP) must obtain a permit prior. to-modification, con-
struction, or reconstruction.. Sources subject:to CAA § 112(g)
must meet maximum- achrevable control technology (MACT)
requirements, determined. for each source on a case~by-.case ,
basis. The problem has been that the EPA is now approving
state Title V programs without having promulgated regula-
tions implementing the § 112(g) permit program. The EPA
anticipates promulgating a § 1.12(g) regulation in the summer
of:1995. States and sources have strongly -objected to:imple-
menting this complex program:prior to promulgation of the §
112(g) regulation. 'As a result, in a major reversal of position, .
the EPA recently issued an Interpretive Notice providing that:
the-§ 112(g) program in:states .with approved . Title V pro--

AV.V 1
it

l o [

RN P v Do . : RO oA .

56 . MAY 1995 THE ARMY LAWYER ¢« DA PAM 27-50-270




grams will not take effect until the EPA promulgates the'§
112(g) regulation.!4 States, however, may enact programs
similar to that required by § 112(g). v 0

Accounting for Fugitives
i H (AW : i . K

In a recent settlement of Clean Air Implementation Projett
v. EPA,!S the EPA has agreed to issue guidance on the treat-
ment of fugitive emissions -(emissions' that cannot reasonably
pass through a stack, vent, or equivalent opening) under the
Title V operating permit program. The petitioners argued that
the EPA does not have authority to regulate fugitive emissions
under Title V without a formal rulemaking under CAA §
302(j) to determine that the benefits of such regulation would
outweigh the costs.  The EPA plans to initiate a § 302(j) rule-
making in the future, which will likely face strong opposition
from private industry. In-the interim, we expect that the
EPA’s impending guidance will allow state regulators the dis-
cretion to decide whether major sources must include certain
collocated sources of fugitive emissions in the Title V permit.
While considerable uncertainty over the meaning and scope of
the settlement exists, it appears that the EPA’s’ guidance will
afford states and sources flexibility in the treatment of fugitive
emissions under Title V that did not previously exist. Conse-
quently, installations may be ‘able to exclude particulate matter
(PM,,) emissions from such sources as training ranges and
prescribed burning from Title V permitting requirements. At
this point, ELSs should alert installation technical personnel
and contractors preparing Title V permit apphcatlons to this
|mpendmg guidance. Ma_lor Teller .

:Comprehensive Environmental Response,
Compensation, and Liability Act (CERCLA)

Challenges to CERCLA § 104 Cleanups

In an opinion dated 30 January 1995, the United States
Court of Appeals for the Ninth Circuit (Ninth Circuit) denied
an action by-a citizen’s group that challenged McClellen Air
Force Base's § 104 CERCLA cleanup.!6 The Ninth Circuit
held that CERCLA § 113(h) divests federal courts of jurisdic-
tion over “any challenges” to a §104 cleanup, whether or not
the challenge is brought under the auspices of the CERCLA.
The Ninth Circuit also held that this jurisdictional limitation
applies to all classes of plaintiffs, not solely to PRP plaintiffs,

1460 Fed. Reg. 8333 (1995).

15No. 92-1303 (D.C. Cir. Feb 24, 1995).

LTC BENSON (NOLON JIR

- and therefore the citizen’s group failed to meet jurisdictional

requirements. The court found that a challenge under §113(h)
exists where the relief sought would interfere with the CER-
CLA cleanup and specifically where a comprehensive intera-
gency agreement exists. Therefore, the court declined to
require McClellen to submit to the RCRA’s individual report-
ing and permitting requirements. Moreover, where the source
of the contamination is part of the cleanup, it is irrelevant that
the source has leached or otherwise spread to a separate area if
the remedy would interfere with the §104 cleanup. Ms. Fedel.
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16McClellen Ecological Seepage Situation v. Defense Dep't, 39 E.R.C. 2089 (9th Cir. 1995).
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Contract Law NoteSv R S
Streamlmmg Government Acquxsmon UREIE
(Or, “Why Can’t the Government Figure Out .

How to Use Commercial Practices?”’)!

. Introduction < v

We hear it time and time again. Make the government
acquisition system simpler. Use commercial practlces
Relduce the complexrty of solicitations and contracts Do
away with government specifications and standards. Srmplr-
fy, simplify, simplify!

R A S TR T RS VA SRR LOSD I i 14

Well, why not? Why do we not buy like commercial firms?
Why must govemment contracts be filled with page after page
of ﬁne print?’ Why are there so many govemment mspectors"
Why not use commercxal specxﬁcatmns" ‘Why does the gov-
ernment continue to do business with poor performers" Why
do source selections take so long?; Why don’t we wise up?
These are falr questlons that deserve good answers.

. IR SRRt
N : i

Let us start by agreemg, first, that many. thmgs do need ﬁx-
ing. We can do better. We can be more like a commercral

buyer We can srmplrfy Many of the changes in the Federal _

Acquisition Streamlining Act of 19942 (Streamlining Act, or
Act) will help. However, my purpose is fo highlight some of
the fundamental differences between commercial buyers and
the government when the 'latter enters the marketplace as a
buyer. Unless we pnderstand those fundamental differences,
it seems unhkely that we can fully appreciate why there are
limits—very substantial limits—on how far the’ governmeht
may really go in adoptmg commercial practlces 1n 1ts efforts
to simplify and streamline the acquisition process.

There are many—perhaps dozens of—reasons why the gov-
ernment is different from a commercial buyer. -'‘Although it
might be interesting to try to list them all, I suggest that there
are only a handful that are especially s1gmﬁcant and have a
dramatic 1mpact on the way the government acqu:sxtlon Sys-
tem works. These differences present, in my view, the biggest
challenges to streamlining. To some extent, the differences
are such that the government may never be able to completely
adopt commercial practices. In other cases, the differences
present obstacles that can be overcome, at least in part.

I have chosen to concentrate on four major differences.
They are as follows: - .. . . ,: .~ . ... 1

The differing responsibilities of government and ; -,
~'t - commercial buyers, and the effect that those dif- .
'+ ferences have on the ‘way that the government . .
2rio . chooses it contractors and admlmsters ;ts con-

c, tracts;. ., o Cre ; ST

by FEE TR t i

Sl r.The impact of the govemment 5 fundmg rules,

9 The effect of socroeconomrc pohcres and pro-

di v‘;grams, and o ,
- - The impact ,o_f :a monopsony (i.e., that some of the -,
R ‘things that. we buy, are not sold in the commercial
i 1marketplace).g et e e e

Fmally, I would lrke to close on a posmve note w1th a brlef
discussion of some of the opportunmes that exist for improve-
ment. Tegt e { e
: R o sy e e oy
. The Govemment ’s Responszbzlmes asa Buyer . ..
Let us look ﬁrst at the commercla] snde A commerc1al
buyer is responsible to its owners or shareholders and is influ-
enced primarily by the desire to make a profit. Decisions as to
sources for products.and services may be arbitrary, if other-
wise legal. Generally speaking, those decisions are not sub-
ject to challenge—in court or otherwise—by disappointed
suppliers. Documentation to support contract award decisions
need only be sufficient to satisfy internal management. Com-
petition'is optional. - Loyalty to good suppliers is a major
influencing factor, as is maintaining loyalty among those sup-
pliers. Decisions regarding the selection of sources are highly
subjective and judgmental; as a result, the leverage exerted
over suppliers is great Repeat The leverage over supplzers
is great’ : A v

L " s P

. Now consider the government as a buyer. The “sharehold-
ers” are the taxpayers. The use of public funds involves a
public trust and a fiduciary responsibility. Generally speak-
ing, competition is a must. Virtually all contract award deci-
sions are subject to external review by third parties—the
General Accounting Officc (GAO), the General Services

[NOE I R SR S F

| This note is a transcript of a presentation made by Brigadier General James C. Roan Jr. at the Contract Law Symposium held at The Judge Advocate General's
School in January 1995. General Roan is the Staff Judge Advocate at Air Force Materiel Command, Wright-Patterson Air Force Base, Ohio. The opinions
expressed by General Roan are his own and do not necessarily represent Air Force policy.

2Pub. L. No. 103-355, 108 Stat. 3243 (1994).
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Board of Contract Appeals (if automated data processing
equipment), and the courts. As a result, those decisions must
be fully supported and documented and must not be arbitrary.

Further dlsappomted bidders. are entltled by law, to
detailed debriefings explaining the rationale for award deci-
sions. Those same bidders also are entitled to the equivalent
of a temporary restraining order for the price of a postage
stamp; that is, absent fairly extraordinary circumstances, the
bidder may enjoin the award of contract performance by filing
a protest. The bidder need not show, to secure a stay in per-
formance, that it is likely to prevail on the merits, that it will
be substantially harmed absent a temporary delay, or that the
government will not be unduly harmed by a delay—all of
which must ordinarily be shown to obtain a temporary
restraining order in court when government contracts are not
involved. Few, if any, sanctions exist for spurious protests.

Will the Streamlining Act change any of this? Yes--but it
may only increase the likelihood of protests. The Act
strengthens the concept of “bidders rights.” Debriefings,
including their timing and content,’ are now a matter of statu-
tory right. As a result, the time for ﬂlmg a protest may actual-
ly be lengthened in some c1rcumstances leading to more
instances when award ‘and performance are delayed—often at
great cost to the taxpayer. ‘

However, the most significant impact of all of this really
does not have to do with documentation, delays, costs,‘or
defending against protests; it has to do with leverage.

. . { 3 A

1 mentioned earlier that commercial buyers have great
leverage over their suppliers. That leverage exists because the
commercial buyer is free to do business—or not do busi-
ness—with particular suppliers as it, and it alone, considers
what is best. The commercial buyer does not have to concern

itself with protests, justification, documentation, or even a.

requirement to show fairness or compliance with the ‘‘rules.”
In short, commercial buyers have the freedom to do what
“seems right,” even though it may seem arbitrary to others.
This freedom translates into the ability to select, and retain,
suppliers of the buyer’s choice. This latitude has a profound
effect by requiring suppliers to:

Deliver a quality product; on time at the agreed
price; ‘

Provide what the customer wants, regardless of
what the contract says, to ensure future business;

Promise no more than they can dellver, 1f they
expect to deal wrth that buyer agam '

Avoid “buy-ins” with the rdea of making up losses
through claims and demands for price increases
tied to a strict and literal reading of the contract;
and

Expect to win only when the buyer—not a board
or court—believes that the suppliers have submit-
ted the best proposal.

In short, because the government does not have this kind of
leverage over its suppliers, it has adopted many:of the prac-
tices that distinguish it from the commercial world and which
many contend should be “streamlined.” :

For example, government specifications and standards, and
other “fine print,” grow in an attempt to ensure that the gov-
ernment receives what it needs and bargained for. Suppliers
who know that they are entitled to receive future business as
long as they provide the bare minimum required by the con-
tractor specification—regardless of whether the government is
a “happy” customer.or not—are not motivated to do more
than the minimum. And the government is motivated to write
the :specifications as tight and all inclusive as possible. Leg-
end has it that the government-specification, of angel food
cake goes on for a dozen pages. Whether true or not, it is easy
to see why this might be true.. A commercial buyer simply
will stop doing business with a supplier if the cake does not
“taste good”—now that is leverage! - The government, on the
other hand, must continue to do business with the low bidder
if the cake complies with the minimum requirements of the
contract specification. And, because writing a specification in
terms of “taste” is difficult, if not impossible, the government
specifies how the cake will be made (i.e., the recipe), with
detailed instructions and minimum standards for each of the
ingredients.

- Additionally, government inspectors and auditors abound.
As specifications become more complex, someone must make
sure that the government receives what it bargained for—par-
ticularly when the seller is motivated to provide only the bare
minimum.

Furthermore source selectlons seem to go on forever.
Award decisions must withstand challenges—even unsubstan-
tiated and spurious ones—before impartial tribunals. Propos-
als must be evaluated in excruciating detail, because what
offerors say they will do—rather than what they actually have
done in the past—becomes the primary criterion for source
selection. Although “past performance” can be—and often
is—a factor in selecting the winning offeror, it becomes pri-
marily a quantitative factor, rather than qualitative. That is,
the question is whether the contractor met the minimum per-
formance, schedule, and cost requirements of prior contracts.
Those who have done so will receive passing marks, and are
motivated to do no better the next time.

In short, the lack of the kind of leverage held by commer-
cial buyers causes the government to write tighter and more
detailed contract language, use more inspectors, and engage in
lengthy and detailed source selections. Can these practices be
streamlined? 'Perhaps, but probably only in the margins,
unless Congress sees fit to grant the government the same dis-
cretion enjoyed by commercial buyers. The prospect of that
happening is not particularly bright. :

The Impact of Government Funding Rules

Anyone who has dealt with government acquisition, from
either the industry or government side, will quickly under-
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stand the problems in this area.. Perhaps no other single factor
distinguishes the government buyer from its commercial
counterpart more than the way that the government: goes about
funding its acquisitions. - A

Commercial buyers are. constrained by internal budgets,
but, generally speaking, commercial funding issues seem to be
limited to affordability and:the cost ‘of money or financing.
However, the government buyer:operates in'a world of fiscal
laws, policies, and procedures that probably are fully under-
stood by only a handful of experts—and all of which are sub—
Ject to change by the next statute of GAO dec1snons

Commerc1al buyers tend to buy “big-ticket items’ based on
long-term contracts and economic order—quantities that take
advantage:of prices:based on efficient schedules and produc-
tion runs. - Thé government generally does not——cannot—do
this for its major systems acquisitions. Instead, major con-
tracts usually are awarded (and priced) a year at a time. To
make matters 'worse, funding amounts.vary from year to year
with little regard for the most efficient funding profile over
the entire program :

Why would any buyer, even the government, operate in this
manner? The answer is simple: Congress requires annual
budgets and appropriates funds a year at a time, with few
exceptions. Consequently, individual programs are started,
slowed down, stretched out, and otherwise changed each year
as'Congress ‘directs. Additionally, various riders and restric-
tions often are placed on the expenditure of funds that further
hamper, if not preclude, efficient contract performance—all at
increased cost. My purpose is not to debate the merits—or
folly—of congressional oversight of the acquisition process
throUgh its control of the purse strings. *The process exists, in

a major way, and the impact on the acquisition process is pro-

found vis-a-vis commermal practlces

Unfortunately, the problem is not limited to the annual
appropriation process and 'the resulting slow downs, hurry
ups, and inefficient work schedules and production runs. The
fiscal rules also have a huge impact because of the limits
placed on the type'(or “color’ ) of money that may be used
(e.g., operation and maintenance, research and development
(R&D) productlon, construction), the “bona-fide needs rule”
(the fiscal year money that may be used for a g1ven requ1re-
ment), the allocation and suballocation of funds down through
the military departments the “expiration” and “cancellation”

of funds at varymg times, the restrictions on reprogramming

and transferrlng funds among and ‘bétween accounts,
approvals required from various management levels to spend
funds in excess of spec1f1ed amounts, and the list goes on'

N o Ly . P

i

341 U.S.C. §§ 351-358. I “
414, §8 2762-276a(7). + -+ ...

SId. §§ 10a-10d. e . v

- Again, these difficult and always-confusing rules make it
virtually impossible for the government buyer:to.“follow com-
mercial practices.” Having adequate government funding is
not enough. Opportunities to buy “smartly” are lost unless the
right funds, in the right amount, from the right year in ‘the
right account, at the right subdlwsnon, have been approved at
the nght management level. C et o
i I : ' PR K S50 DNIASN R
Should the federal -government follow commercial prac-
tices? Yes, but only if Congress is willing to give up some of
its control and grant unprecedented  discretion'down to tela--
t1vely low levels in the executive branch So far nothmg indi-
cates that th1s wrll happen

5
.

The Effect of Socioeconomic Programs

.. Those familiar with federal procurement procedures qu1ckly
will appreciate the impact that socioeconomic programs ‘have.
Government acquisition programs are requnred by 'law, to
support numerous social programs and objectxves, most of
which do not apply in the commercial world. In 1972, the
Commission on Government Procurement cataloged some
thirty-eight different social and economic programs that are
furthered through the procurement_pr‘oces‘s L1ttle has
changed since 1972.

For example, small business set-asides, by definition, limit
competition, resulting in higher prices and reduced perfor-
mance in some instances. Furthermore, the Service Contract
Act? and the Davis-Bacon Act* add: time to the acquisition
cycle and tend to boost contract prices upward. The Buy!
American :Act5 limits competmon and excludes lower cost
forelgn supphers e ‘ :

R TP R 51 EAREH } NE i :

I could cite other examples. Of interest is the apparent lack
of any meaningful data or studies identifying thé cost of any
of the socioeconomic programs. We simply do not know their'
impact (in terms of increased prices), the cdst to ‘administer
the programs, delays, ot ‘decreased performance or quality.
However, they do have a cost, and their éxistence poses'a hur-
dle—if not a roadblock—in attempts to streamline the process
by adopting commercial practices. Again, Congress undoubt-
edly will not see fit to modify these programs in the interest of
efficiency.

RN

. 5 o ’Thve Impact of ia(”ll/lana‘p‘sony

Any discussion of adopting commercial practices in gov-
ernment acqunsmon must dxsungmsh between the. acqursmon
of commercial and m111l;ary-pecu11ar items. Buying standard

N : Sty b L
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“off-the-shelf” items that are widely ‘available on the -open
market (such as the proverbial claw hammer or allen wrench)
is quite different when ‘the item ibeing bought does not even
exist. and must be developed (such as the next-generation
stealth fighter aircraft). . Indeed, the military, to a considerable
degree, uses commercial practices in the acquisition of com-
mercial-type items. - Recent changes in the Streamlining Act
will make this more so, particularly for purchases under
$100,000.; The difficulty has to do with the big-ticket military
items—tanks, aircraft, C4I spare hardware, missiles, and
equipment that must be specially built to withstand combat
conditions.

One cannot simply use “commercial practices” to procure
the latter items, because there are ‘no'commercial practices
available that one might copy. The government is the only
buyer of these items; a “monopsony” market exists. That
being the case, what opportunities exist to use “commercial
specifications and standards?” Are there any such standards
for military-unique items? In this regard, have we. “stream-
lined” the process by now requiring waivers before govern-
ment standards and specifications may be used when there is
no commercial substitute? Have we “streamlined” the process
by insisting on performance work statements in lieu of
detailed specifications when the former provides no practical
means of testing the product during development and manu-
facture" Have we “streamlined’’, the process by relying.on
commerclal standards—when they. do exist—if those stan-

dards permit multiple variations for items that must be fully

mterchangeab]e and supported in world-wide logistics sys-
tems? Or will these recent * ‘streamlining” attempts serve only
to slow down an already burdensome process?

In the commercial world, industry normally funds its own

research and development and companies develop products at

their own expense with the idéa that demand for the product

will enable them to recoup their investment and, hopefully,

make a profit. However, what company would be willing to
do that if only one buyer—the government—would be inter-
ested in its product, and the development costs run into the
billions? Northrop Corporation took that risk and funded the
development of the F-20 Tigershark fighter in the late 1970s
and early 1980s. They failed to sell a single aircraft, and
wrote off more that a billion-dollar mveslment It seems
unlikely that any company will repeat that lesson. Ts there a

“commercial model” out there when large R&D programs are
mvolved"'

Where does that leave us? When streamlining is discussed,
we need to dispel the notion that “one size fits all.” We must
distinguish between commercial and commercial-like items
on one hand, and items that must be specially developed for
the military on the other. Many opportunities for adopting
commercial practices exist for the former. With regard to the
latter, however, the challenges are greater.

Opportunities for Improvement

The easy way out would be to suggest that Congress simply
remove the barriers discussed above: for example, give the

government more discretion -and leverage over its suppliers,
limit protest relief, remove the funding testrictions, budget for
the entire period of each. acquisition (and stick to it), and ease
the socioeconomic :programs. However, the reallty is that
none of these thmgs will happen : |

Therefore, I propose the following courses of action, none
of which would require changes in the law.

' : D i v

First, we can use award fees to a much greater extent (in
fixed price supply contracts, for example). A powerful moti-
vational tool, award fees place great discretion in the govern-
ment’s hands, enabling us to reward good performance and hit
poor performers’in the pocketbook—with a minimum of red
tape, and without second-guessing by third parties. In short,
award fees provide the government with additional leverage.

Second, greater use should be made of liquidated damages.
Often used in the commercial sector, we generally have failed
to take advantage of this tool except in construction contracts.
Again, greater use would give us more leverage by providing
a'practical—and automatlc—remedy for late deliveries and
unsansfactory performance ~ ‘

Third, we must expand the concept of value-based acqursl-r
tions. Long used in major system acquisitions, we must buy
more items based on best value, rather than low price. Suppli-
ers who have a proven track record of high-quality items
delivered on time and at a fair price must be given priority
over marginal suppliers. It can be done, as shown by the suc-
cess of various Air Force Materiel Command programs. -

Fourth, we must insist ‘on quallty performance by promptly
terminating, for default, those contractors who do not live up
to their commitments.

~ Fifth, we must be more candid and open with our unsuc-
cessful offerors by providing prompt and detailed debneﬁngs
They are our business partners, ot the “opposition.”  Our
source selections are virtually always thorough, well done,
and professional. Unfortunately, only those who are on the
government team ever will know this unless we do a better job
of communicating.

Sixth, we must weed out poor performers by being much
more aggressive in the area of suspensions and debarments.,
The government’s interests are not well served by continuing
to do business with unsatisfactory suppliers because we are
unwilling to invest the time and effort needed to process a sus-
pension or debarment.

Seventh, we must learn to resolve problems by alternate
disputes resolution techniques rather than formal litigation,
whenever possible. Congress and the President have mandat-
ed it; we must make some cultural changes and learn to do it.

Finally, we all should understand that empowerment and
delegating authority mean that individuals must be given the
freedom to fail. Mistakes will be made, as they always have.
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The solution, however, must not be—as usually has occurred
in the past—to centralize authority and place it at higher lev-
els (they will make mistakes:as well, perhaps more, and they
definitely will slow the process down).. Instead, we must con-
centrate on training, and ensuring that we have the right peo-
ple at the lowest levels with the authorlty todo the job.
Opportunmes for 1mprovmg the governmem acqursxtron
process exist. It is not enough, or particularly helpful, howev-
er, to merely suggest that the government should simplify and
“follow commercial practices.” In most instances there are
reasons why we do what we do. Those underlying reasons
must be understood, and changed where possible, if we are to
make fundamental improvements in the process -James C.
Roan Jr., Brigadier General, USAF. i »

, Fiscal Law Course ..
. From 17 to 21 July 1995, The Air Force Judge Advocate
General’s School at Maxwell Air Force Base (AFB), Alaba-
ma, will broadcast a fiscal law course via the Satellite Educa-
tion Network (SEN). Instructors from The Army Judge
Advocate General’s School (TJAGSA) will teach this course.
Check with your local training officer to determine if your
installation has the ability to receive the SEN broadcast. If
you are interested in receiving this broadcast; have your local.
training officer contact the Center for Distance Education at,
the Air Force Institute of Technology, Wright-Patterson AFB,
Spec1fically, contact Mr. Jeff Hurtt at (513) 255-7777, ext.
3158, or DSN 785-7777, ext. 3158.  Your, local training offi-,
cer must reserve a suitably equipped room for the duration of
the course. Each participating locatJon will identify a point of
contact for the caurse. ., This point of contact should contact
Major Morris Davis at The Air Force Judge Advocate Gener-
al’s School, (334) 953-3436/DSN 493-3436, to coordinate
course requirements (such as CLE credit, deskbooks, semi-
nars). Each partrcrpatmg locatlon must Tequest one master
copy ‘of the deskbook from Major Dav1s for local reproduc-
tion. Semrnar problems w1ll)be conducted at each receiving
locatlon 'Once you have identified a seminar leader (ideally
someone who attended a recent TJAGSA fiscal law course)
have that person contact Major Davis to obtain the necessary
seminar materials. The Army Training Requrrements and
Resources System (ATRRS) number for this course is S5F-
F12a. Please ensure that all attendees are properly enrolled on
the ATRRS.

'

. The GAO Clearly Makes Time Niolations Correctable

iE
I

fl R culo b !
4 vRecently. the GAO clarified whether an agency that erro-
neously obligated a prior year’s appropriation could *“correct”
its'error without violating the Antideficiency Acté (ADA, or
Act). In Farmers Home Administration (FmHA) Purchase of
Office Chairs,” the GAO held that if the'agency had sufficient
current year funds to cover the obligation, the agency'could
make the appropriate accounting adjustment without violating
the Act. This note will explore the concept of “correctability”
in the ADA context and explore the impact of FmHA on
alleged ADA violations based on improper use of prior year
funds. u
o o l i
The Concept of “Correctabzhty ”

; The ADA states SENErE

; An ofﬁcer or employee of the United States Gov— ‘
ii.vernment. or of the District of Columbia govern-
ment may not make or authorize an expenditure or
“obligation exceeding an amount available in an :
\ approprratron or fund for the expendtture or oblrg-‘ g
B auon F ‘ : :
Taken llterally, the statutory language suggests that any gov-
ernment’ employee who- obhgates or authorizes the govern-
ment to pay an amount in excess of an available appropriation,
even accidentally, is liable to face the potentlal consequences
of violating the ADA.S For example a contractmg officer
who awards a contract ‘for an ‘amount exceeding the amount of
certified funds may violate the Act.10

Smce 1897, the law has recogmzed that due to’ mlstake,
mexpenence or other reasons, govemment employees may
make administrative errors ‘that result in' technical v10]at10ns
of the Act. In Mtsappltcatzon of Appropnattons,” the Comp—
troller of the Treasury held that

) [
S

I the officer used money approprrated for a dif- ,
ferent purpose credit should be withheld until
money has been advanced to him under the proper‘ ‘

‘ appropnanon except in cases where it is clearly N

" shown which appropriation was actually and.

improperly used, and there are suﬂ" cient avail- _ .

- able funds under the proper appropriation so that

a transfer to adjust appropriations can immedi-

it . ; Yo

63) U.S.C. § 1341(a) (1988 & Supp. V 1993) This statute prohrblts agencies from making obhgatlons in excess of available appropriations.: RN B

;
7B-251706, Aug. 17, 1994, 73 Comp. Gen.

83tUS C § 1341(a)(1X(A) (1988 & Supp Vv l993)

Ce

fr o re . SV

[ |

SETRN

9Th0se consequenoes could be severe. The ADA requxres agenclcs to take adverse personnel action against vrolators, whxch could mclude suspension wnhout pay
or removal. 31 U.S.C. § 1349(a) (1988). Addmonally persons who wrllfully violate the Act could face criminal penaltres of up to two years imprisonment and a

fine of up to $5000. 31 U.S.C. § 1350 (1988).

10The issue of whether the contracting officer has violated the Act will depend on whether additional funds are available to contract the deficit. If funds are not

avarlable the contractmg ofﬁcer has vnolated the Act.

“4C0mp Dec. 314, 317 (1897).
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ately be made.. In such cases credit for the dis-

- bursements may be given under the proper appro-
priation, and at the same time and on the same
papers a transfer will be called for to adjust
appropriations. . This exceptional method of
relief to disbursing officers is intended to apply to
cases of unintentional misapplication of funds,
arising, usually, from mistakes in the selection of
appropriations and not to cases of willful disre-
gard of the law as to their use. . . 12 "

Most cases addressing the issue of correctability involve
alleged violations of the Purpose Statute.!? " A notable exam-
ple is To the Honorable Bill Alexander, U.S. House of Repre-
sentatives,14 in which the GAO examined the propriety of
Department of Defense’s (DOD) use of Operation and Main-
tenance (O&M) funds to fund minor construction and humani-
tarian assistance performed as part of a joint training exercise
in.Honduras. In discussing the appropriate course of action
that the DOD should take, the GAO stated:

In the present case, it is our view that reim-

bursement should be made to the applicable O&M
" appropriation, where funds remain available, from .

the appropriations that we have identified to be
the proper funding sources (i.e., security assis-
tance funds for training of Honduran forces, for-
eign aid funds for civic/humanitarian assistance
activities, and, to the extent that O&M funds were
not available under 10 U.S.C. § 2805(c), military
construction funds for exercise-related construc-
tion).

** Where adjustment of accounts is not possible (i.e., because

alternate funding sources are already obligated), expenditures
improperly charged by DOD to O&M appropriations were
made in violation of the Antldeflclency Act, 31 US.C. §
1341(a). Not every violation of 31 U.S.C. § 1301(a) also con-
stitutes a violation of the Antideficiency Act. ... Even though

an expenditure may have been charged to an improper

source, the Antideficiency Act’s prohibition against incurring
obligations in excess or in advance of available appropria-

121d. at 317 (emphasis added)‘

' DC., headquarters.

tions is not also violated unless no other funds were available
for that expenditure. Where, however, no other funds were
authorized to be used for the purpose in question (or where
those authorized were already obligated), both 31 U.S.C. §
1301¢a) and 31 U.S.C. § 1341(a) have been violated. In addi-
tion,-we would consider an Antideficiency Act violation to
have occurred where an expenditure was improperly charged
and the appropriate fund source, although available at the
time, was subsequemly obligated, making read]ustment of
accounts :mposs:ble A5

However, a few cases discuss correctability in situations
involving use of the wrong year’s funds. In Matter of Substi-
tute Grant Projects-South Carolina State College,'6 the GAO
advised the Department of Agriculture to adjust its fiscal year
1975 and 1976 appropriations to correct the improper use of
1975 funds on 1976 grants, and stated that only if sufficient
unobligated 1976 funds were not available did a reportable
ADA violation exist.!? Similarly, in Acumenics Research and
Technology, Inc.—Contract Extension,'® the GAO recom-
mended to the Department of Labor (DOL) that it adjust its
approprlatlons when the DOL erroneously used fiscal year
1982 funds for fundmg service contract extensions for ser-
vices m fiscal years 1983 to 1986. Again, the GAO indicated
that an ADA violation would exist only if the DOL did not
have sufficient unobligated funds of the proper year to make
the adjustment 19 :

B With this background, we now exami‘ne.the FmHA case.
FmHA’s Facts
In 1990, the Farmers Home Administration (FmHA)
approved funding for moving and improving its “Washington,

On September 11, 1990, as part of that
project, FmHA issued two delivery orders for 225 ergonomic

office chairs to a vendor selling office chairs under a General.

Services Administration (GSA) federal supply schedule (FSS)
contract.20 The delivery orders cited fiscal year 1990 funds
and required the vendor to deliver the chairs by September 28,
1990,

1331 US.C. § 1301(a) (1988). This statute states: “Appropriations shall be apphed only to the ob_]ects for wh1ch the appropnanom were made except as othermse

provided by law,”
14B-213137, 63 Comp. Gen. 422 (1984).

1514, at 424 (emphasis added); see also the discussion in General Accounting Office, Principles of Federal Appropriations Law, Dec. 1992, vol. 11, at 6-42 to 6-43.

I16B-190847, 57 Comp. Gen. 439 (1978).
171d. at 463-64.
18B-224702, Aug. 5, 1987, 87-2 CPD q 128.

191d. at 14.

20Under the GSA’s FSS program, agencies may place orders with designated firms that prcvxously have contracted with the GSA on an mdeﬂmte -quantity, lndeﬁ-
nite-delivery basis to provide designated items at designated prices. This allows agencies to procure common items without resorting to competitive acquisition.
See GEN. SERVS. ADMIN, ET AL., FEDERAL ACQUISITION REGULATION subpt. 8.4 (1 Apr, 1984).
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However, because its new office space was not ready to
occupy, FmHA directed the vendor to delay. delivery. In
October 1990, FmHA issued replacement orders to the vendor
that amended the dehvery date to Apnl 30, 1991

As a result of mvestlgatlons by the Umted States Depart—
‘ment of Agriculture (USDA) Inspector General and Office of
General Counsel, FmHA cancelled the two earlier delivery
orders in June 1991, and reissued a single delivery order:for
440 chairs.2! However, the new delivery order still .cited the
original 1990 funds and directed the contractor to deliver the
chairs in November-and December 1991 (i.e.; during fiscal
year 1992). o - ; ,

" On December 26, 1991 in an attempt to av01d an ADA vio-
lation, FmHA amended the new. delivery, order by changing
the fund c1tat10n to cite flscal year 1991 funds. The vendor,
however, already had received two payments with fiscal year
1990 funds. ; :

'In early 1992 the USDA Inspector General requested the
USDA Ofﬁce of General Counsel to examine the situation
concerning the new purchase order. The Office of Generatl
Counsel determmed that FmHA once again exceeded the
maxlmum order llmltauon allowed under the GSA ‘schedule
contract. Addmonally, the Ofﬁce of General Counsel found
that the new order violated the ADA by (1) attempting to
obligate expired 1990 funds for needs of fiscal year 1991,22
and (2) attempting to obligate fiscal year 1991 funds (through
the amended order) for a bona fide need of fiscal year 1992.23

IS

Dissatisfied with the findings of the Office of General Coun-
sel, FmHA's Deputy Admlmstrator requested the GAO to
examine the issue.

The GAO’s Rationale

In response,.the GAQ limited its discussion to- whether
FmHA had violated the ADA.24 Specifically, the GAO placed
the “bottom line up front” by stating in its first sentence: “We
do not find a reportable violation of the Antideficiency Act.”25
The GAO then addressed both allegations of ADA violations.
-1 .Concérning the obligation of fiscal year 1990 funds in the
amended fiscal year 1991 order, the GAO held that the initial
obligation was improper. However, citing To the Honorable
Bill Alexander, U.S. House of Representatives, Matter of Sub-
stitute Grant Projects-South Carolina State College, and Acu-
menics Research and Technology, Inc.—Contract Extension,2
the GAO held that because FmHA had sufficient current funds
at the time (fiscal year 1991) to correct the error and did so,
FmHA did not commit a reportable ADA violation.

‘ (AP (B

Unfortunately, the GAO’s analysis of whether FmHA vio-
lated the “bona fide need” rule by using fiscal year 1991 funds
to pay for supplies not delivered until 1992 is more obscure.
Although the GAO held that no violation occurred, the analy-
sis raised three possible rationales:for its holding.?’. Because
the GAO did not clearly indicate which rationale was the basis
for the decision, the prudent ‘attomey, absent additional GAO

guidance, should proceed with caution in -using this case to

21 The problems that the USDA investigations uncovered were that the original two delivery orders were designed to circumvent, the maximum order limitation
(MOL) under the contract and that the delivery order did not identify specific items to purchase. Under FSS contracts, agencies may place orders only up to the
MOL stated in the schedule. As a result of these errors, the Department of Agriculture Office of General Counsel determmed that the original orders were void ab
initio. ; Farmers Home Administration (FmHA), B-251706, Aug. 17, 1994,73 Comp. Gen. __1- v A o t .

22The FmHA ﬁscal year 1990 appropnatlons could be used to pay for agency needs exnstmg durmg ﬁscal year 1990. After the end of fiscal year 1990, the remain-
ing unobligated appropriations go into “expired” status; which means that they can be used to adjust preexisting obligations (such as inscope contract changes), but
not to fund new obhgzmons 31 U.S.C. § 1553(a) (Supp. V 1993).. As a result, the Office of the General Counsél concluded that FmHA violated the Antldeﬁuency
Act by makmg an new obhgatlon in excess of ﬁscal year 1990 funds available for obligation (which was zero). |

23The problem arises from the Bona Fide Needs Statute; 'which requires agencies to used fixed appropriations (appropnatlons with a set penod of availability) only
for needs arising during that period of availability. /d. § 1502(a) (1988 & Supp. V 1993). For supply contracts, the general rule is that agencies must obligate funds
of the year that the agency actually will use the supplies ordered. See Betty F. Leatherman, Dep’t of Commerce, B-156161, 44 Comp. Gen. 695 (1965). In this
case, the Office of General Counsel concluded that because FmHA did not take delivery of the chairs until fiscal year 1992, FmHA should have used fiscal year
1992 funds (rather than fiscal year 1991 funds) to purchase the chairs. As a result, according to the Office of General Counsel, because the fiscal year 1992 Appro-
pnatlons Act had not been enacted by June 1991 (when the new delivery order was issued), FmHA violated the ADA by obligating funds prior to Congréss enact-
mg a proper appropnatlon 31 U S. C § 134l(a)(1)(B) (1988 & Supp V 1993) s
2 lnterestlngly the GAO d1d not address the issue concerning whether the new delivery order was void ab initio because it exceeded the MOL of the GSA schedule
contract. This writer must assume that because FmHA requested an opinion only on the alleged ADA violations, the GAO elected to address only the questions
asked.

25FmHA, 73 Comp. Gen. at -! . ¢ - Y ESTTAT
26 See supra notes 14-18 and accompanying text.

27The GAO advanced three rationales. First, FmHA had a need for the chairs since 1990, which continued into 1991 and that, under the circumstances (delays
beyond FmHA's control), FmHA obligating fiscal year 1991 funds for that need was not unreasonable. Secondly, the chairs were not purchased for a particnlar
office, but to replenish and augment FmHA’s inventory of chairs. As a result, the chair purchase fell within the so-called “stock level” exception to the general rule
discussed above, which allows agencies to obligate funds of an earlier year to purchase replacement stock items, even though the replacement items will not be V2
actually used until a succeeding fiscal year. See Betty F. Leatherman, Dep’t. of Commerce, B-156161, 44 Comp. Gen. 695, 697 (1965) (defining “stock” as “readily '
available common-use standard items”). Finally, the GAO stated that because FmHA ordered the chairs from a GSA schedule contract, prior GAO decisional law
required FmHA to obligate funds current ut the trme of the order.”See Matter of GSA-Multiple Award Schedule Multi- -year Contracting, B- 199079, 63 Comp. Gen. -
129 (1983). - o ;
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support, for example, an expansnon of the ‘stock level” excep-
tion.28

Conclusion

FmHA appears to clarify the issue of whether agencies may
correct errors in use of funds other than errors based on acci-
dental violations of the Purpose Statute. Under FmHA, agen-
cies may clearly correct improper use of funds based on errors
such as accidental use of expired funds, so long as unobligated
proper funds exist to correct the error.

However, FmHA creates confusion over the exact scope of
the “stock level” exception to the bona fide nced rule as:to
supply contracts. As a result, for the reasons stated above, the
prudent attorney would be wise to wait for additional guid-
ance from the GAO to see if FmHA is the GAO’s signal that
the stock level exception is truly expanding or whether FmHA
is an aberration limited to its specific facts. Major Hughes.

Administrative Law Notes
Employment Law Practice Notes
Equal Employment Opportumty Settlements

Both law and regulation encourage federal agencies to settle
equal employment opportunity (EEO) complaints.29 A settle-
ment allows the agency wide discretion to tailor an' appropri-
ate remedy to fit the circumstances. However, thi$ authority
is not unlimited and must be exercised within the limits of law
and regulations.

Before approving any term in a settlement agreement, the
labor counselor must find specific authority to provide the

relief or benefit contemplated. An award of money, for exam-

ple, must be based on a specific waiver of sovereign immunity
for payment of appropriated funds of the United States. There
is no “catch-all” provision that allows for payment of damages
not specifically authorized by law. Backpay awards to job
applicants are limited to'two years from the date of an EEO
complaint.30  These backpay awards must be calculated and
paid under the restrictions of the Backpay Act.3!

‘During settlements, labor counselors should remember that
the agency’s authority is limited by what a court of competent
jurisdiction could award to a prevailing employee.32 If the
court could not provide the relief in-litigation, neither can
labor counselors in settlement.. The Equal Employment
Opportunity Commission (EEOC) has recogmzed these limi-
tations in its admlmstratlve awards.

In examining the adequacy of an agency’s offer of full
relief,33 the EEQC has analyzed the parameters of relief avail-
able under its administrative complaint process. It found that
the relief available in the administrative process is identical to
the relief available on a finding of discrimination on the mer-
its by a court of competent jurisdiction.34

In fashioning an appropriate settlement in an EEO com-
plaint, labor counselors and supervisors should be creative and
imaginative. However, there are boundaries that they may not
exceed. Labor counselors may not rely on the insistence of an
EEOC administrative judge or the “advice” of an investigator.
Those “authorities™ are not responsible for certifying the legal
sufficiency of the settlement; you are! Major Hernicz.

' Interim Relief Revisited

More than five years have passed since the Whistleblower
Protection Act (WPA) of 198935 became law; yet the Merit

‘ Systems Protection Board (MSPB) and the United States

Court of Appeals for the Federal Circuit (CAFC) continue to

28 A reason to be concerned in regard to the stock level exception comes from the GAQ’s prior decision in To the Secretary of Defense, B-114578, 32 Comp. Gen.
436 (1953), which “created” the stock level exception. In that case, the GAO held orders relying on the stock level exception had to “comply with the general rule
that the materials, supplies, or equipment ordered are intended to meet a bona fide need of the fiscal year in which the need arises or to replace stock used in that
fiscal year.” Id. at 437 (emphasis added). Under the facts in this case, it appears questionable whether the chairs ordered in 1991 were to meet a need of fiscal year
1991 (because the order directed the contractor not to deliver the chairs until fiscal year 1992) or were to replace stock (i.e., chairs in this case) “used” (which from
the language suggests no longer available in stock) in fiscal year 1991.

2942 U.S.C. § 2000e-5(b) (1994); 29 C.F.R. § 1614.603 (1994) (“Each agency shall make reasonable effol'ts to voluntarily settle complaints of discrimlnation as

early as possible in, and throughout, the administrative processing of complaints, including the pre-complaint counseling stage. Any settlement reached shall be in -
writing and signed by both parties and shall identify the allegations resolved.”).

3029 C.F.R. § 1614.501(b)(3) (1994). '

3M5U.8.C. § 5596 (1994); 5 C.F.R. pt. 550, subpt. H (1994); 29 C.F.R. § 1614.501(c)(1) (1994).

32 An agency actually has much more flexibility in settlements than courts have in htlgatxon The agency can mclude ina settlement for example, employee off-site .
training, new office space, reassignment, and other “benefits” that the court may not award. Although the agency can discipline coworkers or supervisors based on

information obtained in the EEO complamt process, the issve of discipline is beyond the scope of an EEO complaint. The EEOQ process allows only for personal

relief to a complainant, and discipline of another employee is not relief personal to the complamant These requests fail to state a claim and should be rejected.. See.

29 CFR. §§ 1614.103, 1614. 107 (1994) .

33 During the administrative processing of an EEO complaint, an agency may cancel a complainent if the 'c'omplainant mfuee§ to accept a valid offer of full‘ relief.
Id. § 1614.107(h).

34 Ward D. Taylor v. John H. Dalton, Secretary, Dep't of Navy, EEOC No. 01940376 (July 22, 1994) This conclusion i is based on the Supreme Court's “make
whole” analysis in Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).

35Pub. L. No. 101-12, 103 Stat. 34 (codified in scattered sections of 5§ U.S.C.).
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issue new—and sometimes contradictory—interpretations.
Labor counselors must carefully research the most recent case
Jaw in this area before deciding on a course of action, .- |

deloL e IR ISR T .

. One jssue that should be well settled, but continues to caus
problems, is interim relief. . The WPA requires an MSPB
administrative judge (AJ) to order interim reli¢f whenever an
appellant prevails in an initial decision and the agency peti-
tions for reviéw of that decision.36 Failure to comply properly
with an AJ’s interim relief order will result in dismissal of the
agency's petition for review (PFR).37..The actual means of
implementing an interim relief can, however, moot a petition
for review if done incorrectly. - The agency must restore the
employee’s pay and benefits, but it can avoid returning the
appellant to the workplace if it finds the employee’s presence
would be “unduly disruptive to the work environment.”38

SR i v S TR Y

* To properly implement an AJ’s interim relief order, do not
cancel the underlying personnel action! The MSPB has held
consistently that by cancelling the underlying personnel
actian, an agency ‘causes the PFR to become moot.3® An
agency should reinstate an:employee entitled to interim relief
by a temporary appointment pending the PFR.40 The purpose
of interim relief is-"‘not to make :the appellant whole at the
interim relief stage of the proceedings.”#!- The employee must
be restored to full pay status as.of the day of the initial deci-
sion, but does not receive back pay or an expungement of
records pending the agency’s PFR.A42 .. o Co

The CAFC recently has held that the MSPB may not scruti-
nize for bad faith an agency’s finding that return of an
employee to the workplace would be unduly disruptive. In

King v. Jerome,® the Small Business Administration (SBA)
reinstated the appellant in compliance with the AJ’s interim
relief order. It found, however, that the appellant’s presence
in its Dallas, Texas, office would be unduly disruptive to
operations and morale and transferred him with full pay, bene-
fits, and travel allowances to its Chicago office. . The MSPB
found that the SBA had not implemented the AJ’s interim
relief order because the transfer to Chicago was in “bad faith”
and dismissed the PFR.44  The Office of Personnel Manage-
ment intervened on. behalf of the SBA in the appeal to the
CAFC, which found that the MSPB had no authority: to review
the agency’s undue disruption determination.?> The MSPB
had argued that such a review was the most efficient and logi-
cal means of policing the agency’s actions; a collateral admin-
istrative action would be wasteful. : The CAFC was not
convinced. ‘The court found that although it might be a more
efficient method of ireview, “Congress did not grant [the
MSPB] the authority to review an agency's determination
made under section 7701¢b)(2), and it is not for.the board to
supplant the remedies Congress expressly provided or create
new remedies which it believes Congress overlooked.”46
Under this holding, the MSPB may only.review whether the
agency actually made an undue disruption determination and
whether the employee has received appropriate pay and bene-
fits.47 Major Hernicz.

Line of Duty—How Strong Is the

Presumption of “In Line of Duty?”
The“19th,Administrative Law for Militafy Installations
(ALMI) Course was held at TJAGSA from 20 through 24
March 1995. Students for the ALMI Course come from.all

35 U.S.C. § 7701(b)(2)(A) (1994) (“If an eﬁxployee or appliqz}nt or employment is the prevailing party in an appeal under, this subsection, the employee or appli-
cant shall be granted the relief provided in the decision effective ipon the making of the decision, and remaining in effect pending the outcome of any petition for

review ..."); 5 C.F.R. § 1201.111(c) (1994). EERTRRL

R

L ol . iy i L d [ . B R : ! [ -
35 CFR. § 1201.115(b)(4). Shaishaa v. Department of Army, 60 M.S.P.R. 359 (1994); White v. United States Postal Serv., 60 M.S.P.R. 314 (1994); Reid v.
United States Postal Serv., 61 M.S.P.R. 84 (1994); Harrell v. Department of Army, 60 M.S.P.R. 164 (1993); Ralph v. Department of Treasury, 55 M.S.P.R. 566
(1992); Labatte v. Department of Air Force, 55 M.S.P.R. 37 (1992); Ginocchi v. Department of Treasury, 53 M.S.P.R. 62 (1992).

R U.S,C.~b§ 770i(b)(2)(A)(ii) (1994‘); 5 C.F.R.§ 1201.111(c) (1994).” The agency still must provide the employee pay and benéfits.
. - . [ : o s ' B

pioeb e

39 See, e.g., Bﬁsco v..Department of Army, 65 M.S.P.R. 496 (1994); Gevaert v, Department of Navy, 65 M.S.P.R. 65 (1994); Cain v.'Defense' Commissary Agehcy‘,““-

60 M.S.P.R. 629, 631 (1994) (by cancelling the underlying personnel action, the agency effectively removes the matter from controversy).

40See, e.g., Avant v. Department of Navy, 60 M.S.P.R. 467 (1994).
4 Ginocehit, 533M.SPR.at 71 n6. ’ SRR
42Kimm v. Department of Treasury, 64 M.S.P.R. 198 (1994),

4342 F.3d 1371 (Fed. Cir. 1994).

TSP . [ doy

44 Jerome v. Small Business Admin., 56 M.S.P.R. 181 (1993). The MSPB’s “bad faith™ analysis stems from its decision in Ginocchi, 53 M.S.P.R. at 62, where it
found that Congress had not provided for review of undue disruption determinations and that it, therefore, would review agency decisions fo prevent details, assign-
mients, of restrictions of duties made in bad faith. The Board's rationale was “[t]o guard against the possibility of an employee's ‘having to suffer the assignment of
inappropriate duties as the result of an agency’s abiise of the authority, to determine that the employee’s ‘return’ would be unduly disruptive, but his ‘presence’ |
would not be.* “King, 42 F.3d at 1374 (quoting Ginopcht, 33 M.S.P.R. &t 0). As'authority for its review, the MSPB cited its general enforcement powers, 5 U.S.C.
§ 1204(a}(2) (1988 & Supp. V 1993) (authorizing the MSPB to “order any Federal agency or employee to comply with any order or decision issued by the board

wnder [il;s' jdjudicmoxjy authority] a.rsc‘! enforce compliance ‘wim any such order”). .
43King, 42 F.3d at 1375.
461d. at 137576 (citing United States v. Fausto, 484 U.S. 439 (1988); Carter v. Gibbs, 909 F.2d 1452 (Fed. Cir.1990). - ,

47See also DeLaughter v. United States Postal Serv., 3 F.3d 1522 (Fed. Cir. 1993). ’ o P TS DU S P R
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uniformed services. The course included a seminar focused
on ‘addressing problems that students bring: from the field,
many of which are of general interest to all practitioners. This
note addresses one of the problems discussed in the ALMIL.

+ More than one student at the ALMI Course, and many prac-
titioners in the field, wrestle with the strength of our regulato-
ry .presumption in favor of ‘in line of duty. (ILD)
determinations.®® . One problem raised at the. ALMI Course
focused on a Reservist who presents an injury that he claims
was sustained on a previous period of active duty.  Without
direct evidence from unit personnel to corroborate the claim,
the question of whether the injury is incident to service
becomes more difficult. .

At least one legal review examining similar circumstances
found that the military’s burden of rebutting the ILD presump-
tion could cause an investigation to expand into a Reservist’s
nonactive duty time to confirm that there was not an alterna-
tive explanation for the injury. Taken to its extreme, this posi-
tion might result in the Army being responsible for any
claimed injury of a drilling Reservist without any proof that
the injury occurred while the soldier was in an authorized duty
status. This rational has prompted other attorneys to conclude
that the soldier has the burden to show that the injury occurred
while in an authorized duty status.

Although superseded by the release of the new Army Regu-

lation (AR) 600-8-1,% practitioners still need to refer to the
previous version of AR 600-8-1 because the new regulation
does not address line of duty determinations.5® Accordingly,

the most current regulatory guidance applicable to line of duty

investigations (LODI) remains chapters 37 to 41 of the previ-
ous version of AR 600-8-1. Unfortunately, this older version
of AR 600-8-1 does not address the issue directly; the quc'svtion
remains, has a link between service and injury been refuted by
substantial evidence? :

In the case of the Reservist who alleges an injury that
occurred on a previous period of active duty, substantial evi-

dence actually may be readily available. For example, the
investigation initially may include only the soldier’s allega-
tion, however, within a reasonable period, the investigation
also should include a medical exam. If the exam supports the
soldier’s allegation, unit members also should be available to
corraborate: (1) the activity which allegedly caused the injury-
was performed, and (2) that the soldier reacted in some way
consistent with being injured. Absence of either could consti-
tute substantial evidence that refutes the link to active duty
and the ILD presumption. Once the presumption is refuted,
but not before, the burden is effectively transferred to the sol-
dier. o

Line of duty determihations can significantly affect the
interests of the individual concerned. Due, process rights pro-
vided to the individual by regulation must be afforded, and
investigations should be complete. Attorneys familiar with
the line of duty process know, however, that determinations
also affect the government’s interests. Presumptions jn favor
of ILD status may give some deference to the individual, but
should not be used to unduly prejudice the agency. Practition-
ers experiencing significant issues of interest are encouraged
to involve the proponent in their resolution.5! Major Block.

International and Operational Law Notes

. United States Ratifies 1980 United Nations
. Conventional Weapons Convention

On 24 March 1995,'President Clinton signed and deposited

“ with the depositary the United States instrument of ratification

for the 1980 United Nations Conventional Weapons Conven-
tion (UNCCW) and two of its three protocols.52 The focus of
the treaty, which was an outgrowth of the 1974—1977 Diplo-
matic Conference on Humanitarian Law,53 is to limit those
weapons capable of causing unnecessary suffering to either
combatants or noncombatants.54 * The treaty will enter into
force for the United States on 24 September 1995. This note
discusses the key provisions of the treaty.

485ee DEP'T OF ARMY, REG. 600-8-1, ARMY CASUALTY AND MEMORIAL AFFAIRS AND LINE OF DUTY DETERMINATIONS, para. 39-5b ('is Sept. 1986) (“Unless refuted
by substantial evidence contained in the investigation, an injury, disease, or death is presumed to be in LD.”). )

49DEPT OF ARMY, REG. 600-8-1, OPERATIONS/ASSISTANCE/INSURANCE (20 Oct. 1994),

30 A new and separate regulation, AR 600-8-4, Line of Duty Investigations, should be released in the near future. While it does not expressly resolve the issue raised
in this note, the subject has been brought to the proponent’s attention. Many readers will be happy to know that the new regulation provides expansive guidance for

the Reserve Components.

51The PERSCOM Line of Duty Branch Chief is Ms. Peggy McGee. Inquiries to the branch can be made by calling (703) 325.5302.

52Convention on Prohibitions or Restrictions of the Use of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious or to Have Indis-
criminate Effects, Oct. 10, 1980, 19 L.L.M. 1287 [hereinafter UNCCW]. The three protocols are: ‘Protocol on Non-Detectable-Fragments (Protocol I); Protocol on
Prohibitions or Restrictions on the Use of Mines, Booby Traps and Other Devices (Protocol IT); Protocol on Prohibitions or Restrictions on the Use of Incendiary
Weapons (Protocol HI). o : .

$3W. J. Fenrick, New Developments in the Law Concerning the Use of Conventional Weapons in Armed Conflict, 1981 CaN. Y.B. INT’L L. 229, 237-38 (1981).

$4The UNCCW does not state that the weapons treated, or the uses of any of these weapons, violate the Hague [V Regulations, prohibiting weapons that are calcu-
lated to cause unnecessary suffering. Asticle 23(e), Hague Convention IV Respecting the Laws and Customs of War on Land and Annexed Regulations, 18 Oct.
1907, 36 Stat. 2277, T.S.'539. Such a finding would have implied that nations previously had used illegat weapons or used legal weapons in an illegal manner.
Fenrick, supra note 53, at 240; J. Ashley Roach, Certain Conventional Weapons Convention: Arms Control or Humanitarian Law?, 105 MiL. L. REv. 3, 17 (1984)
(UNCCW did not codify what was customary law, instead the convention reflected “contractual undertakings adopted out of the common desire of the pegotiators
to control the conduct of future hostilities among those willing to accept them”). The bulk of the convention provides protections for noncombatants, only Pratocol
I provides express protections for combatants. ’
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- The treaty consists of eleven largely procedural articles. Of
primary importance is the UNCCW’s scope of application.

The UNCCW applies to international armed conflicts as dis-;

cussed in common -article 2 of the Geneva Conventions, as

wellas to those conflicts described by the controversial article -

1(4) of Additional Protocol 1.55° The United States filed a
reservation to a subsequent article (Article 7) of the UNCCW
which effectively ‘avoids application of the convention to the
latter conflicts; thus ensurmg that the Umted States position
remams consmtént 36 -

Protocol I of the UNCCW consists of one article. It pro-
hibits the use of any weapon whose primary effect is to mJure
a combatant by fragments whlch X -rays cannot detect 57

These weapons have the potent1a1 to increase the needless suf-

fering of combatants because phy51c1ans may not be able to
qu1ckly detect the fragments "The absence of these type of
weapons in the Unlted States arsenal, or in any nation’s arse-

s

. Protocol II places, prohibitions and restrictions on mines,
booby traps, and;other devices.5? Article 3 contains general
restrictions. on these weapons including a-prohibition on
directing them against civilians (to include reprisals), and a
prohibition on their indiscriminate use.®0 In planning the use
of .these .weapons; military planners are required to’ take all
feasible precautions to protect civilians from the effects.’ Arti-
cle 3 defines feasible precautions as “those precautions which
are practicable or practically possible taking into account all
circumstances ruling at the time, including humamtanan and
mxhtary considerauons '

Thése general restrictions also apply to the Convention’s
treatment of the more specific means of employing these
weapons. Furthermore, Protocol II also contains more
detalled gu1dance for remotely delivered mines and nonre-
motely dehvered weapons (whether they be mines, booby
traps, or other devnces) employed in populated areas outside
the combat zone. Remotely delivered mines (e.g., scatterable

nal, renders this protocol of lxmtted utility.58

35 Article 1(4) of Additional Protocol I states as follows:

The situations referred to in the precedlng paragraph include armed conflicts in whlch peoples are ﬁghnng agalnst colonial domination and alien
occupation and against racist regimes in the exercise of their right of self- determination, as enshrined in the Charter of the United Nations and the
Declaration on Principles of International Law concerning Friendly Relations and Co-operation among States in accordance with the Charter of the
United Nations.

Protocol Addmonal to the Geneva Convennons of 1" August 1949 and Relating to the Protection of Vlctlms of Internationa Armed Conflicts (Protocol D), June 8,
1977, art. 1(4), 16 L.L.M. 1391 (1977), reprmied in DEP'T OF ARMY, PAMPHLET No. 27-1-1, PROTOCOLS Td THE GENEVA CONVENTIONS OF 12 AUGUST 1949 (1979).
In 1987, President Reagan decided not to submit Protocol I to the Senate for its advice and cansent largely because of this provision. He objected to what he :
termed the “politicization” of international humanitarian law by making wars of national liberation, previously considered internal conflicts, into international
armed, conflicts based on the ‘moral qualities” of the conflict, not objective reality. Message of the President of the United States Transmitting the Protocol 11
Additional to the Geneva Conventions of August 12, 1949 and Relating to the Protection of Victims on Non-international Armed Conflicts, Concluded at Geneva
on June 10, 1977, 100th Cong lst Sess (1987)
, i i

“Artxele 7(4)(b) of the Convenuon shall not apply thh respect to the Umted States.” 141 CONG REC S4568 (da.l]y ed. Mar, 24,-1995). Article 7(4)(b) prov1des
for application of the UNCCW between a national liberation movement and a state, in the case where the state is a high contracting party to the UNCCW, but is not
a party to Additional Protocol'l. The high contracting party (e.g., the United States) if engaged in a conflict with a national liberation movement, would be bound
to apply the UNCCW if the authority representing that national liberation movement agreed to accept and apply the obligations of the 1949 Geneva Convention and
the UNCCW. , While the means by which such a movement can manifest its agreement to be bound is beyond the scope of this note, the United States reservation
ensures that the United States will not apply the UNCCW to such conflicts.

57This protocol was motivated by concernis over the use of United States cluster bomb units (CBUs), which contained plastic components. On closer examination,
however, the convention negotiators realized that the vast majority of modern munitions contain fuzing mechanisms or lightweight plastic shell casings not
designed as wounding agents. Memorandum from W. Hays Parks to The Judge Advocate General (23 Oct. 1980) (on file with the author). For this reason, Proto-

col I refers to weapons whose “primary effect” is to injure through the use of nondetectable fragments; conscquently, the CBU and other modern fragmenting
weapons are not prohibited by the Protocol. Roach, supra note 54, at 69-70. .

5t See Fenrick, supra note 53, at 242; Roach, supra note 54, at 69.
39 Article 2 defines these terms as follows:

1. “Mine” means any munition placed under, on or near the ground or other surface area and degigned to be detonated or exploded by the preécnce,
proximity or contact of a person or vehicle, and “remotely delivered mine” means any mine so defined delivered by artillery, rocket, mortar or simi-
lar means or dropped from an aircraft.

2. “Booby-trap™ means .any device or material which is designed, constructed or adapted to kill or injure and which functions unexpectedly when a

o person disturbs or approaches an apparently harmless object or performs an apparently safe act. t i -

1. “Other devices” means manually-emplaced munitions and devices designed to kill. injure or damage and which are actuated by remote control or ‘
automatically after a lapse of time. ’

UNCC\V "su’p'n"z note 52, art. 2 Protocol TI. Note that Article I also expressly excliides naval mines from the coverage of Protocol I1. 1d. art. 1, Protocol 1I. '

60 Artlele 3 deﬁnes mdlscnmmate use as any placement of thcse weapons that is ot directed at a military’ objectwe It also deﬁnes as indiscriminate that use which
violates the rule of propomona.hty use *which may be expected to cause incidental loss of civilian Life, injury to civilians, damage to civilian objects, or a combi-
nation thereof, which'would be €xcessive in relatlon to the concrete and direct military advantage anticipated.” Id. art,’3, Protoco! IL. It should be noted that a mili-
tary objective can include an area of land,  Burris M. Camahan, The Law of Land Mine Warfare: Protocol II (o the United Nations Canvention on Certain
Canvenuanal Weapons 105 M. L. REV 73, 79 (1984). h o
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mines) are prohibited unless they are used in areas that are
military objectives. Even then, the mines also must be either
capable of having their location accurately recorded or contain
a self-actuating or remotely-controlled device that renders the
weapon harmless when it no longer serves a military pur-
pose.6! Nonremotely delivered weapons being used in a pop-
ulated area outside combat zones (where combat is not taking
place or is not imminent) also are prohibited unless employing
forces.either place the weapons near a military. objective or
take protective measures for the benefit of nearby civilians
(e.g., provide them with a warning).62

Article 6 contains prohibitions on various types of booby
traps. As a general rule, the treaty bans those booby traps
designed in the form of apparently harmless objects and those
that are designed to cause superfluous injury and unnecessary
suffering.63* Specifically prohibited are booby traps attached
to or associated with a list of ten items.4 '

The remaining three articles of Protocol 1I, and its technical
annex, deal with precautionary requirements to mitigate the

effects of these weapons. Article 7 states recordation require-.
ments governing minefields, as well as mines and booby traps, -

and, following the cessation of hostilities, disclosure require-
ments involving these records. The technical annex to the
UNCCW provides broad guidance regarding the content of
these records. United Nations forces and fact-finding mis-

sions also are to be protected from mines and booby traps in

accordance with Article 8.5 Finally, Article 9 encourages
parties to a conflict, following the cessation of hostilities, to

cooperate in removing or rendering ineffective minefields,
mines, and booby traps placed during a conflict. Ratification
of the UNCCW will not impact United States land mine oper-
ations as current United States regulations comply with the
UNCCW guidelines.s6 S

The United States declined to consent to be bound to Proto-
col III of the UNCCW because of military and humanitarian
concerns.5? Protocol III restricts “pure” incendiary weapons,
that is, those weapons whose primary effect is to set fire to
objects or to cause burn injury to humans.88 The United
States concerns about Protocol III center on Article 2(2),
which bans the use of air-delivered incendiary weapons
against military objectives located within a concentration of
civilians.®? This prohibition goes beyond customary Law of
War requirements by negating the commander’s ability to per-
form the normal proportionality analysis in this particular sce-
nario.” The United States position is that air-delivered
incendiaries may be the “weapon of choice” against certain
targets (e.g. chemical munitions plants) and that their use may
result in fewer civilian casualties than would the use of con-
ventional munitions.7!

In ratifying the UNCCW, the United States joins more than
forty other nations as a party.”2 While ratification of the
UNCCW has no immediate impact on United States military
operations, it clarifies the law of war regarding an area previ-
ously ‘not expressly addressed by international convention.”
Perhaps even more importantly, becoming a party to the
UNCCW permits the United States to become a voting partici-

SIUNCCW, supra note 52, art 5, Protocol 1. The United States military employs scatterable mines, which are remotely deployed by the hundreds from launchers
on trucks or aircraft; and also from artillery shells. United States scatterable landmines self destruct. BUREAU OF POLITICAL-MILITARY AFFaiRs, U.S. ‘DEr'T OF
STATE, HIDDEN KILLERS: THE GLOBAL LANDMINE CRisiS 53-54 (1994) [hereinafter HipDEN KILLERS].

§2UNCCW, supra note 52, art. 4, Protocol I1.

631d. art. 6(1)(a), (2). The latter prohibition would prohibit the use of hidden pits containing pungi sticks, poisoned with excrement. Camaban, supra note 60, at
90.

64 Examples of such items include the following: internationally recognized protective symbols; the sick, wounded or dead; medical facilities; children’s toys; reli-

gious objects, and animals.

65United Nations forces increasingly find themselves deployed to heavily mined areas (e.g., Liberia, Mozambique, Angola, Rwanda). Consequently, if the scope of

Protocol I1 is extended to internal conflicts, as discussed infra note 75, this provision will become relevant. HIDDEN KILLERS, supra note 61, at 12,

66 1d. at 53.

67141 CoNG. REC. §4568 (daily ed. Mar. 24, 1995).

68 Article 1 clearly includes weapons such as napalm and flamethrowers within its coverage, but also expressly excludes weapons that have an incidental incendiary
effect (e.g., tracer rounds and white phosphorous) as well as munitions with a combined effect (e.g., armor-piercing shells, which combine penetration with an
incendiary effect).

69 This term is broadly defined as “any concentration of civilian, be it permanent or temporary, such as in inhabited parts of cities, or inhabited towns or villages, or
as in camps or columns of refugees or evacuees, or groups of nomads.” UNCCW, supra note 52, art. 1, Protocot 11L

70W. Hays Parks, The Protocol on Incendiary Weapons, 279 INT'L REv. RED CROSS 535, 548 (1990).

N

72141 CoNG. REC. $4568 (daily ed. Mar. 24, 1995). Other major nations that have ratified the UNCCW include Australia; China, France, Geﬁhany, India, Japan,
Netherlands, Norway, Russia, Spain, Ukraine, and the United Kingdom. Hans-Peter Gasser, Universal Acceprance of International Humanitarian Law, 302 INT'L

REv. RED CRrOsS 458-63 (1994).

T3 Hibpen KILLERS, supra note 61, at 57; Camnahan, supra note 60, at 73-74; Fenrick, supra note 53, at 243,
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pant in the Fall 1995 UNCCW Review Conference and to
continue ito play the leadership role it exercised in its four:
preparatory sessions.”* That conference will be primarily con-:
cerned with amending Protocol II so that it may. be effective to
combat the world-wide proliferation of antipersonnel land’
mines.?> Lieutenant Commander Winthrop.

- Legal Assistance Items T

;. The following notes advise legal assistance attorneys of

current developments in the law and in legal assistance pro--

gram policies. You may adapt them for use as locally. pub-
lished preventive law articles to alert soldiers and their
families about legal problems and changes in the law. We
welcome articles and notes for inclusion in this portion of The
Army Lawyer; send submissions to The Judge Advocate Gen-
eral’s School, ATTN:
22903-1781. . . , co I

Family Law Notes .

Family Law Agreements—Exploring Their Limits - :

Attemeys geherally are sensitive to the legitimate reasons ;

of avoiding litigation in family law cases. In addition to gen-

erating significant expense, litigation may cause heightened .
emotional trauma for adults and children, and produce unpre- .

dictable or undesn‘ed results. Agreements on _the other hand,
usually save money and give the parties some control over
their own destiny. Assuming a reasonable agreement can be
reached, expectations regardmg compllance are likely
enhanced. P Do

Despite their general appeal, several recent cases emphasize
that agreements can be subject to significant limitations. For
example, in Blum v. Ader (Blum), a New Jersey Superior
Court defeated a separation agreement’s election in favor of
Delaware law and ordered payment of college expenses.76

74 HiDDEN KILLERS, supra note 61, at 27,

JAGS-ADA-LA, Charlottesville, VA;;

While Delaware law does not require payment of these

expenses, if the parents have the ability to pay and the child is-

eligible for college, New Jersey law does. Finding that the

child involved was a New Jersey resident, the court recog--

nized a right to college support that could not be bargamed
away.? .

VA recent California case, Shasta County ex rel. Caruthers v.

Caruthers, focused on parental authority to bargain away con-.

tinuing support obligations.’8. In Shasta, a mother agreed to
dismiss her paternity suit with prejudice in exchange for a
$15,000 settlement. Finding that this agreement ignored legit-
imate interests of the child which were .unrepresented, the

court determined that the child retained the right to attempt to

establish paternity and obtain support. The court specifically
found that neither dismissal with prejudice of the mother’s
action, nor the mother’s agreement, could foreclose this fun-
damental rlght 7 , TR

i.McAlpine v. McAlpine, a Louisiana case, presents another
example of ineffective waiver.80 In McAlpine, the parties exe-

cuted an antenuptial agreement which waived claims to per- -

manent alimony in the eveént of divorce. In exchange, the
husband agreed to pay a Tump sum settlement that varied in
size dependent on the length of the marriage.8! ;¢ .1

While acknowledging a trend to allow waiver in postmar-
riage separation agreements, the court found a premarriage
waiver. violative of public policy. Specifically, the court
determined -that waiver of alimony at this early stage would
fail to insulate the public from the potential need for public
assistance of a spouse without a right to alimony .52

[

Family law agreements, and particularly separation‘agree: :

ments, will ¢ontinue to be of major interest to Army Legal
Assistance Program clients. Legal Assistance Attorneys
(LAAs) should be sensitive to the possibility that the ability of

'the parties to agree may not be the only limit on the terms of

an agreement. As the above cases demonstrate, the impact of
childrens™ rights and public policy concerns can be -a factor.

Dt
by

75The State Department estimates that there are 80 to 110 million antipersonnel land mines indiscriminately strewn across 64 countries. The greatest concentra:
tions occur in the civil war torn nations of Afghanistan, Angola, and Cambadia. One of the principal United States initiatives for the review conference is to extend

the protections of the UNCCW to internal conflicts where most of these mines are currently employed. 7Id. at v., 1, and 27. 'The United States has signalled its’

intention to seck broader appllcauon of the UNCCW by making a declaration in its ratification of the treaty, stating that the United States will apply the UNCCW to
all armed conflicts referred to in common articles 2 and 3 (applying to internal conflicts) of the Geneva Conventions of 1949. ‘141 Cong. REC. S4568 (da.lly ed.

Mar. 24, 1995).,

7621 Fam. L. Rep. 1226 (BNA) (N.J. Sup. Ct. 1995).
" ol

7821 Fam. L. Rep. 1185 (BNA) (Cal. Ct. App. 1995). C
791d. at 1186.

#02] Fam. L. Rep. 1195 (BNA) (La. Sup. Ct: 1993). .

8114 ‘

82/d. at 1196. A dissenting opinion would have required evaluation of spousal need at the time of divorge on a case-by-case basis. If the public was adequately '

protected, waiver could be enforced.
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Beceuse the significance of this impact'is largely dependent
on state law, LAAs must have access to state law Tesources, or
be prepared to seek assistance from, or referral to, isomeone
who does. Major Block. ' B

lnvoluntary Allotment Defenses

i Several months ago this section presented a dxscussron of
the two statutory defenses to the Involuntary: Allotment.83
This note discusses the other defenses included in Department
of Defense (DOD) Directive 1344.9 (Directive) and DOD
Instruction 1344.12 (Instruction). These defenses include
both a number of enumerated defenses as well as some that

the Directive and Instruction implicitly raise.

The enumerated defenses include the followmg informa-
tion in the apphcatlon is false or erroneous; the judgment has
. been modified or set aside; legal 1mped1ments exist to pro-
cessing the allotment; or other “appropriate reasons.”$* The
‘Directive spec1fically notes that legal impediments include
either pending or completed bankruptcy proceedings.85 Fur-
thermore, the Directive places the burden of proof for all of
these defenses on the soldier seeking to avoid the mvoluntary
allotment.86 Perhaps the best assistance an LAA can give may
be to assist soldiers in gathering the necessary documentatlon
to support thelr defense
The implied defenses arise in two categories. The first cat-
egory relates to the creditor’s application. If the creditor files
a false application, the soldier may be able to delay or defeat
the allotment. The directive specifically notes that:the
Defense Finance and Accounting Service (DFAS) may deny
-applications by creditors that abuse the processing privilege.87
Therefore, the LAA should carefully review the application
package to-ensure that the .creditor has comphed with the
Directive. : o . \

The Directive requires that the creditor complete a number
of certifications. One of the key certifications is that the pay
of a s1m11arly s1tuated civilian could be garmshed 88 . Thus, if
the judgment is from a state that does not allow gamlshment
the DFAS should deny the application. The DFAS will screen
all apphcatlons to ensure that they meet this criteria. Howev-

ST

“er, the LAA should double check this and the other certifica-

tlons for ful] compliance.

~ -Thls, requirement to comply with state law also affects the
*-amount of pay subject to involuntary allotment. The Directive

states that the maximum that the DFAS will withhold is the

. lesser of twenty-five percent of a soldier’s . pay subject to

involuntary allotment.or a lower amount required by state
law.89 Some states have lower limits. However, all states are
subject to the federal Consumer Credit Protection Act
(CCPA) The act includes a lower limit that may apply to

some _]umor enlisted personnel

Thé CCPA mcludes two limits on garnishment. The first is

virtually identical to the twenty- ﬂve percent limit found in the
“Directive.®® The second limit is that the amount withheld for

garnishment may not exceed “the amount by which his dis-
posable earnings for that week exceed thirty times the Federal
minimum hourly wage prescribed by section 206(a)(1) of
Title 29. : ..” Implementing guidance on this provision of the
CCPA is found in the Code of Federal Regulations (CFR).9!

'The CFR contains numerous examples showing how to
compute the garnishment limits. It also containsa chart show-
ing the minimum pay that a garnishee must be left with to

~comply with the CCPA.  The following example, however,

displays how this altemate hmlt may benefit a junior enlisted
soldier. :

If an individual’s disposable income is less than thirty times
the federal minimum hourly wage, the pay is not subject 10
garnishment ar all. The CFR contains tables showing weekly,
biweekly, semimonthly, and monthly pay amounts corre-
sponding to thirty times the federal minimum hourly wage.

Fora monthly employee, this amount is currently $552.50.92

If an individual’s disposable income is between thirty and
forty times the federal minimum hourly wage,. only the
amount above thirty times the minimum :wage is subject to

.garnishment. The CFR includes a second table showing the

weekly, biweekly, semimonthly, and monthly rate correspond-
ing to forty times the federal minimum hourly wage. For a
monthlyemployee this amount is currently $736.67.93 :

B3 Defenses to Involuntary Allotments for Creditor Judgments—Implementing the Hatch Act Reform Amendments, ArmY LAw., Jan. 1995, at 68. -

84 Indebtedness of Military Personnel, 32 C.F.R. § 113.6(b)(2)(iii)(D)(3)-(7) (1995).

851d. § 113.6(b)2)iiiXD)6).
86 /4. § 113.6(b)(2)iii)(E).
o114, § 113.6(b)2XVIC)D).
8/d. § L13.6MANP). . -
/4. § 113.4(b).

9015 U.S.C. § 1673(a) (1994).
9129 C.F.R. § 870.10 (1994).
921d. § 870.10(c)(3).

931d. § 870.10(c)(4).
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Assume a service member in basic entry training—an E-1
with less than four months service. A quick check of the pay
chart reveals that the service member makes $790.20 in basic
pay. Assume that the service member has no other pay:sub-
‘ject to involuntary allotment. : You would deduct the ‘normal
- federal tax ‘withholding:from ‘pay subject to involuntary allot-
ment to compute pay availablé for’ mvoluntary allotment. For
“a smgle (unmarried) service member ‘with no other depen-
dents, clarmrng no exemptlons “the proper wrthholdrng is
$85.00 per ‘month.94 This’ leaves the service member with
$705.20. This amount is greater than $552 50, but fess than
$736.67. Under this example, the maximum deductible (were
this a true garnishment) would be $705.20 minus $552.50, or
~$152.70. Note that twenty ﬁve percent of $705. 20is $176 30.
The difference between ‘the two ﬁgures $23.60, may not seem
like much, but it is (arguab]y) the service member’s right to
~exempt this pay from creditors.

Note that as soldrers advance m rank (and pay) or 1f they
have more deductions (and hence less withholding), they lose
this protection. If the disposable income exceeds the figure of
$736.67, then the amount of garmshment may be the full
twenty -five percent Y o L L

- Assume a servrce‘mem'ber'—E-‘l ‘over four months—
' whose base pay:is $854.40, single;s with zero exemptions.
Federal tax withholding is $97.00, which leaves $757.40.
This is greater than the $736.67 on the table. Therefore, twen-
ty-five percent iof $757 40, or'$189. 35 lS avallable for credltor
]udgments B a

5 ! P AR

However if the’ mrmmum wage ‘increases,’ but service pay
“does not, more servnce ‘members could be under the protective
limit. "If the minimum wage goes to $5.00 per hour, the forty
‘ trmes threshold(should goup to $866.67.

The other state!statute-related defenses inclide provisions
'in soine 'states to limit' gamrshment on the “head of a house-
hold.” Two' states presently 11m1t thése garmshments In
Nebraska, only fifteen percent of the disposable income of an
md1v1dual who _is the head of a household is subject to gar-
nishment.95 In Florida, wages above $500 per week are
exempt from garnishment urless the head of household con-

3 IR T

94 INTERNAL REVENUE SERVICE, CIRCULAR E, 46 (1994).

; sents in’writing to the garnishment.% :In both cases, however,

. the service member will have to prove to.the DFAS the exis-

~tence of the. state provision and the facts that support the ser-
vice member claiming the exemption.? .i!! SR

The second broad category of defenses-is.the “other appro-
priate defenses” aspect of the Directive. One potential
i defense thdt may work is a challenge to the :underlying judg-
ment. ‘Assuming the judgment complies with the Soldiers’
I'and Sailors” Civil Relief Act,%8 it may nevertheless be invalid
“'due'to a failure to obtain personal jurisdiction over the soldier.
- Additionally, the soldier should ¢onsider raising other defens-
es to the underlying judgment. For example, if the judgment
creditor is a debt collector within the meaning of the Fair Debt
Collection Practices Act (Act), there are only two fora avail-
“able for surt on the debt. According to the Act the ‘collector
may only sue in the same Jud1c1al district as the debtor resides,
or in the district in which the contract was signed.?® If the
action was filed in the wrong venue, the service member
should argue that it is an mvahd Judgment ‘

The “other appropriate defenses category is a wide- open
‘category. Legal assistance attorneys should dllrgently
_research available defenses and raise them on behalf of their
“clients. Service members are required to respond to their
immediate commander within fifteen days of notification of
the involuntary allotment application.!®® However, the com-
mander may grant an extension (normally not exceeding thirty
-days) for good cause.!0! . Legal assistance attorneys should
-draft letters for the service member’s immediate commander
-requesting ‘this extension if .additional time is required to
respond properly»on behalf :of the client. :For example, the
'LAA may need documents from a ‘state court in a distant loca-
“tion.:' It is reasonable to conclude that commanders should
grant a request for extension to gather the requisite evidence
under those circumstances. '

'Legal assistance attorneys must remember, however, that a
‘successful defense to the involuntary dllotment does nothing
to affect the underlymg judgment. Complete competent
advice to clients must inélude a discussion of this reality as
“well as exploration of methods to' attack, reduce, or otherw1se
settle the underlying dlspute MaJor McGillin. -

ik [ O

95NEB. REV. STAT. § 2-1558(1)(c) (1993). The statute defines head of household as including anyone who actually supports and maintains one or more individuals

closely related by a blood relationship. Id. § 2-1558(3)(d).

96FLA. STAT. ANN. 222.11(2)(b) (1994). A head of household is any natural person providing more than half the support for a chlld or other dependent Id §

222.11(1)c).

N

97 See Message, Commander PERSCOM, TAPC-PDO-IP, subject: Army Implementation of Involuntary Allotments Procedures to Satisfy Judgement Indebtedness,

para. 8G (171300Z Feb 1995).

9850 U.S.C.A. §§ 500-593 (1994).

99 Fair Debt Collection Practices Act, 15 U.S.C. § 1692i (1983).
10032 C.F.R. § 113.6(b)(2)(iii)(B) (1995).

101 14,

o,
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Clalms Report

Umted States Army Claims Service

Personhél Clru'ms Note

The Estimate of Repair: What Should It Provrde" L

This claims pollcy note clarifies guidance found in Depan‘-
ment of Army Pamphlet (DA Pam) 27-162,! paragraph 2-
41a(5). In accordance with Army Regulation 27-20,2:
paragraph 1-9f, this guidance is bmdmg on all Army clarms

personnel..

Department of the Army Pamphlet 27-1 62,provides that
“[c]laims personnel should know which repair firms can be
relied on to provide estimates only for new damages and
which firms will provide estimates that include PED.”* This
language suggests that field claims offices recommend the use
of these firms wherever possible. But do field claims offices
regularly receive estimates of repair with sufficient data to

determine new damage from old?

An acceptable estimate of repajrs should meet the following

criteria:
1. It should be legible.

L~ 2. It should be from a company that is willing to
stand behmd its estimate and complete repairs
indicated to the customer s satisfaction.

3. It should identify éhipment damage and distin-
guish its location on the item damaged from nor-
~ mal wear and tear or preexisting damage.

It also should describe the repairs to be made,
and if an item is not repairable, state why it is not
repairable (e.g., it costs more to repair the item
than it is worth, the item cannot be repaired
because damage is too severe and it can never be
used for its intended purpose). An estimate of
repair that merely shows that an item is damaged
and needs to be repaired or refinished, but offers
nothing more, is of little use to a claims examiner.

A special category of repairs is upholstered fur- '
niture. An estimate of repair should break down : . -

the cost between labor and material, indicate the
yards of material to be used and its cost per yard,
and state that the material selected is equivalent to
the material damaged.

-

The above criteria is especially important when

. a field claims office decides to take a deduction on

"“an item for preexisting damage or recommend an
. unearned freight charge deduction.

4. 1t should include the date that the estimate was
made, identify by inventory number the items
evaluated, and fully identify the individual and
firm preparing the estimate of repair. A claimant
should show a copy of the inventory to the repair
. person so he or she can consider the carrier’s

_description of preexisting damage when preparing

the estimate.

5. It should state whethcr the cost of the estimate
will be deducted from the work to be performed or
is a separate fee.

6. It should be prepared by a firm that has exper-
tise in repairing the items damaged. For example,
a furniture repair person should not be giving esti-

- mates on reparrmg a damaged stereo unless the
‘person has expertlse in that area.

7. 1t should include drayage fees when appropri-
ate.

Field claims offices will add the above criteria to the writ-
ten instructions glven to a claimant and verbally explain to the
claimant what is requlred in an estimate of repair. The
claimant should be further instructed that if the repair firm
refuses to provide this information, then the claimant should
look for another repair firm. Repair firms charge a fee for
estimating, and that fee is reimbursable to the claimant or
applied to the repair costs. Therefore, field claims offices
should expect the most useful information possible. Field
claims offices have the discretion to accept a particular esti-
mate of repair that does not meet the above criteria to ensure
that a claimant does not suffer an undue hardship in filing a

~claim: .Exercise discretion in exceptional cases where the

availability of repair firms which agree to meet the above cri-
teria is limited. Annotate the chronology sheet to reflect this

exercise of discretion

Field claims ofﬁccs should contact the local repair firms
that provide the most estimates of repair for claimants and
inform them of the need for this information. This informa--
tion should result in the amicable resolution of many more

4 I DEP'T OF ARMY, PAMPHLET 27-162, LEGAL SERVICES: CLAIMS (15 Dec. 1989) [hereinafter DA PaMm. 27-162].

2DEP'T OF ARMY, REG. 27-20, LEGAL SERVICES : CLAIMS (28 Feb. 1990).

3DA PaM. 27-162, supra note 1, para. 2-41a(5).
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carrier disputes on recovery demands. Lieutenant Colonel ' ;Army'and Air Force Exchange Service rules also prohibit the
Kennerly. ) search of a suspect.!® Store personnel must immediately noti-
‘ ‘ fy the MPs to come to the scene, take charge of the case, and
conduct any search of suspects. Store personnel need not call

Tort Clatms Note v the MPs when it becomes evident that the suspected shoplifter a
o does not have the merchandise.!! 2
Federal Tort Claims Act Claims Arlsing from Shophftmg , ‘ ﬂ
Claims judge advocates or'attorneys must become familiar

Claims by persons suspected of shoplifting usually arise with their state shoplifting laws and must properly train local
from their detention by employees of the Army and Air Force AAFES personnel. - If possible, develop local procedures
Exchange Servnce (AAFES)——-mamly by store detectives. within the guidelines of the'AAFES Security Manual to avoid
These claims must be abjudicated under the law of the state in using MPs while, nevertheless, complying: with the AAFES -
which the claim arises.# The United States is considered the Security Manual edict not to search a:suspect.-Suspects .
same as ‘a private person for this purpose. Most states have should always be given the opportunity to voluntarily demon-
enacted statutes authorizing merchants, or their employees, to strate the absence of stolen merchandise. Claims have been
detain or arrest suspects.’ These statutes were enacted as the received in which'the merchandise was relatively inexpensive
common-law authority of citizen’s arrest proved inadequate to and the claimant never was afforded an opportunity to volun- -
protect merchants from claims.5 These statutes protect a mer- tarily demonstrate that he or she did:not possess the merchan- -
chant only where probable cause for the detention exists.S dise.  The goal of a cooperative effort between the AAFES
These statutes also grant the authofiWty to conduct a reason- and clainis: personnel would be to avoid such occurrences. -
able search. Mr. Rouse:. S e

‘ T P T P

Under the Federal Tort Claims Act (FTCA), a claim aris- T ;
ing from false arrest is excluded from consideration except Clalms NOte
when the arrest is by a federal law enforcement officer. Army R R R
and Air Force Exchange Servrce personnel have been held not June Claims Vldeo Teleconference
to be federal law enforcement ofﬁcers despite their denomina- . N o
tion as store detectives.? Mllltary 'Police (MP) have been held The next Claims Video Teleconference (VTC) will be held
to be federal law enforcement officers.2 Thereby, the involve- on 27 June 1995 between 1230 and 1430 Eastern time. This

ment of an MP in a shoplifting detention or arrest removes the VTC will’ focus on perSonncl claims analys1s 'I‘he target audi- -
claim from the FTCA exclusion discussed above. ence will be personnel clalms ‘adjudicators, claims judge advo-

cates, and claims atforneys. ~Claims' offices ‘whose personnel

Army and Air Force Exchange Servxce operatmg proce- . will not be able to attend a live claims VTC broadcast may
dures prov1de that store personncl do not have the authomy to”  join in through audio’ hookdp, or may- request a vrdeotapc of
arrest, but merely to detain shopllftmg suspects.® This is a dls-[ the broadcast by sendmg a'standard 120-minute VHS video-
tinction without a difference, as any restraint of motion with la tape to the USARCS Administrative Officer. 'Lieutenant
view 'to the admxmstranon of Justlce constntutes an arrcst - Colonel h/{il]ard.

128 US.C. § 2674 (1988).

SM.C. BASSIOUNT & CHARLES THOMAS. Crmizen’ SARREST(1977) I R PR T PR EO T
‘ 8 Jooane e g L S E TR A BT

i it canasnt g, : S

7Solomon v. United States, 559 F.2d 309 (5th Cir. 1977); Busdecket v. United States, Civ. 84-99-Q0L: (M.D. Ga. 1984); Chamblm v. United States, Civ.'M-76-

544 (D. Md. 1977); Sanders v. Nunley, 634 F. Supp. 474 (M.D. Ga. 1985). ., v RTITIE ORTIRTERNY RS IR TR

ol ‘e

6."robable Cause for Detenttan 47 A L. R 3d 998 (1973)

¥ Daniels v. United States! 470 F, Supp. 1119 (D.N.C.'1979). Despxte the lack of reported cases, the Department of Justice’s policy is to treat MPs as federal law

enforcement officers since 28 U.S.C. § 2680(h) was amended by Public Law 93.253, see Pub. L. 93.253; 88 Stat SO (1975) "This amendment states that acts of

federal law enforcement officers are not excluded from consideration under the Federal Tort Claims Act... i+ - 7 IRPTIE : Ii:
Voanntiaag o e D R et

9AAFES PUB EXCHANGE OPERA'I'IONG PROCEDURE l6 1 SECURITY para 9-10 (July 1992). R

“’ld para., 934b L T R L TR LA LN TP R ER Y P OF gnesoaee b os e s o

o T TR TN 1 : i .

114 pard. 937
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'Regimental News -
from the Desk of the Sergeant Major

B
cey Introductlon SR

It has been seven months since I arrived at the Pentagon
and assumed the duties ofthe Sergeant Major of the Judge
Advocate General’s Corps. I have spent most of that time try-
ing to assess’'the state of the Enlisted Corps. As any experi-
enced ‘noncommissioned:officer (NCO) might do on
reassignment, I have tried to determine the lay of the land and
to keep my finger on the pulse of my.new environment.: With
that introduction, this note will not focus on specific issues,
This being the first of a series of future pieces, I prefer.to
make only general observauons and comments.. I will address
some specific issues, but not in depth; I will save detalled
notes for the future.

Generally, the en]rsted srde of the Corps is in fme condr-
tron Given the recent severe personnel losses we have expe-i
rienced, we have fared well. The reasons we have weathered

the storm are twofold, néither being more 1mportant than Lhei

othér.” First, desprte the drawdown, 0ur military occupatronal
specialty (MOS) has been managed well in recent years.
Although still in a state of flux, we have taken, and will con-
tinue to take, positive steps. We have a new standards of
grade (SG); we'are automating our Corps; we have greatly
increased communication' within the Corps (thanks to the

Legal Automated Army-Wide Systein (LAAWS) Bulletin:

Board Service (BBS)); our assignment managers ‘work tire-
lessly to ensure that we maintain a balanced Corps. The sec-
ond reason behind our success is the hundreds of dedicated
legal specialists and NCOs within our Corps. We have been
asked to do more with less. We have done so because our sol-
diers have the talent, dedication, and the keen sense of duty
required to accomplish any mission given them. With the
proper mentoring from our senior NCOs, our junior soldiers
will be capable of exceeding any standards that we might
set—and this brings us to our first issue.

’Rota‘tibn o . ‘, C e ;
- We must cross train and rotate our soldiers. As in any pro-

fession, we have specialty areas. Military justice has long
been the “Hollywood™ portion of our mrssron, and although

still important, it now shares its importance with other disci-

plines. Because of our focus on low intensity conflicts (LIC),
international and operational law has become increasingly
important.
humanitarian missions requires claims experuse as well as

knowledge' of international law. Administrative discharges
remain a viable tool for commanders and legal assistance
remains an essential part of our mission. ;- Our legal soldiers .

must be given the opportunity to cross train in as'many of <

o Sergeant Major .lejfreyA Todd

-ﬁ\\ Sn.‘:i %

these areas’bs possible. Rotation is the responsibility of our
senior NCOs; they must ensure that ourlsoldrers are We:ll
rounded and not prgeon holed into one area.
; [ESREE RN S AR Hrn"i\‘;'} A
Management by Walking Around (MWA)
KT (Or "‘Get Out from Behind That Desk"’)
[N i
Although the concept of MWA: may seem a curious, even
humorous trtle for amanagement tool it-is an’ effecuve tech-
from behlnd your desk. - Visit your soldiers; talk with them.
Stay in‘touch with the mood of each section or division. Drop
in on other staff section NCOICs—Personnel and Administra-
tive Center, Force Modernization, First Sergeant, Motor Pool,
G3. Establish working relationships with these soldiers.
Eventually, you will have to deal with all of these key person-
“nel; but do not wait until then. Essentially, MWA is another
form of “networking.” However, networking may be done
telephonically. Management by walking around calls for you
to “put a face” with your telephone voice. It requires that you
éxhibit a genuine concern for your soldiers. It shows others in
your command that you are ‘interested in what they do, and
that you are there to help the.command accomplish it’s ‘mis-
sion; :'Yes, you have to.“make” the time for it; but any time
invested in MWA is usually trme well spent

v . i

Noncommrssroned Officer Evaluatxon Reports (NCOERs) :

In a later issue, I will discuss NCOERSs in detail. But for
now, let me share a few brief thoughts. In January of this
year, the first Council of Command Sergeants Major met in
Washington, D.C. Among the results of their'meeting was the
following statement: “Job performance should be the most
important factor in an NCO’s evaluation ‘and promotion con-
sideration.” . I agree with the Council, but would take it one
step further—the NCOER; as a whole, is the single most
important document that the promotion boards review. Forms
2-1 and 2A provide vital information, but the NCOER gives
us a more complete and accurate picture of the soldier and
answers some important questions: “What exactly does the
soldier do?’ “How well does the soldier do it?' And perhaps
most rmportant of all, “What kind of potential does the soldier
show for greater responsibility—that is, promotion?” Every-
one involved in the evaluation (i.e., the rated soldier, .rater,

"+ senior rater, and reviewer) should approach the process as 'if
Addrtronal]y, our increased involvement in

the soldrer s career depends on it; in most cases, it does.

T look forward to sharmg more thOughts with you in later
issues of The Army Lawyer. If you have suggestions about
1 future toprcs, forward them to me, preferab]y via the LAAWS

BBS

MAY 1995 THE ARMY LAWYER ¢ DA PAM 27-50-270" 75




s S

.
g
v o r

Tracking Criminals on the Information nghway
DIBRS Makes It Closer Than You Think

;- The Department ,of Defense (DOD) is currently designing
the Defense Incident-Based Reporting System «(DIBRS) to
meet criminal justice-related reporting requirements mandated
by the Uniform Federal Crime Reporting Act,! the Victim’s
Rights and Restitution, Act of 1990,? and the Brady Handgun
Violence Prevention Act (Brady Act).?, The: DIBRS will per-
mit the DOD to forward offense and arrest information
required by. the National Incident-Based Reporting System
(NIBRS). to the Federal Bureau: of Investigation (FBI). .The
DIBRS also will build on the NIBRS by reporting information
concerning the disposition of offenses required by .the Brady
Act-and victim/witness notifications required:by congressional
mandates.4 This note briefly discusses the background and
uses of the NIBRS, as: well as the proposed 1mplementatlon
andusesoftheDIBRS o e e

ST e N L i Sy e ban o

. L'
T i Background Coe wate o oneei ot
i H T I 1

Srnce the mceptron of the Umform Cnrne Reportmg (UCR)
program in 1930, the FBI has been collecting crime data deal-

ing with offenses and arrests from approximately.:16,000,

county, state, and federal Jaw-enforcement agencies.5 The

FBI uses the data collected to publish .‘Crime in the United

States,”] a statistical report for general public use, and to devel-
~p a reliable set of criminal statistics for law enforcement
agencies throughout the country to use in their administration,
operation; and management.$:-Over time,the information col-

AEESEREUEEE s TUN S LD N AT LA PR RS SEA B PR DR

rboosTovnd ekl T e

128 u.fs.“c.vgrssnr('ipss‘),,f T
ZPub. L. No. 101-647,104 Stat. 4820 (19%0).

Lyt L

il
1Pub L. No 103 159 107 Stat 15?6 (1993)

4 National Defense Authénzatlon ‘Act for Fiscal 'Year 1995, Pub. L. No. 103-337, §§ 533-534, 108 Stat’ 2663 2760-2763 (1994) National Defense Authorization’
Act for Fiscal Year, 1994, Pub. L. No. 103-160, § 552,107 Stat. 1547, 1663 (1993).
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Notes ‘from the Field
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lected proved useful not only to law enforcement personnel,

“but also to 'the judiciary, academic community, legislators,

government administrators, and other people interested in
social indicators and criminal statistics. The methods for col-
lecting this information also improved greatly.

L PR i Vi
chut ] W‘HawtheNIBRSJs Used i
Vo e Loy EIRE ‘
- ‘During the' late 1970s, the law enforcement community
called for the ‘expanided use of the UCR-program ‘and devel-
oped new 'guidelines for reporting ‘crime statistics.? - These
guidelines formed the basis of the NIBRS under the Uniform
Federal Crime Reportmg ‘Act8' The NIBRS' requires law
enforcement agencies, mcludmg those in the DOD;, to collect
and report data on two'categories of offenses—-Group A and
Group B offenses. For Group A offenses, reportmg agencres
must make Incident Reports for twenty-two offense cate-
gones which are made up of forty-six specrﬁc crimes, includ-
ing homlclde, drug, theft fraud, and sex offenses 10 The
Group A Incident Report contams inter alta adrmmsl:ranve
offense, property, victim, and offender mformatron 1 For
Group B offenses,treportmg agencies must file. Arrest Reports
for eleven enumerated aoffenses, 1ncludmg bad checks, drrvrng
under the mﬂuence of alcohol, dlsorderly conduct, and .other
offenses not specrflcally designated as Group A offenses
This Arrest Report contains only. 1nformatlon about the
arrestee and the circumstances of the arrest.12, ,Reportmg
agencies do not submit case disposition or;conviction infor-
mation for either category of offenses under the NIBRS. ;.
iy Bl T e e e
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5FEDERAL BUREAU OF lNVESTlGATION UNIFORM CRJME REPORT[NG HANDBOOK i, 1 (NIBRS ed. 1992) [hereinafter NIBRS EDrnON] Requested crime date is sub-
mitted elther through & state UCR progra.m or drrectly to the national UCR program administered by the FBL Id. at 1. i)

. T oqrree .
"- b x i P :1% PR

6ld. atl
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il i : ' K
RId Congress passed the Umform Cnme Reportmg Act in conjuncnon wrth the Anti- Drug Abuse Act of 1988 Pub L No 100-690 102 Stat 4181 (1988)

9The NIBRS uses standard definitions for both categories of offenses to ‘ehsure the maintenance and utilization of umform and consistent data. 'Becanse of the.

importance placed on the NIBRS data by its users, reporting agencies must seport the required information as accurately, thoroughly, and umely as possible. - .

IONIBRS EDITION, ‘supra note 5, at 5-6 The NIBRS defines an mcfdent as “one or mbre offenses commltted by the same offender or group of offenders actmg in

concert, at the same time and place.”

Id. at 25. Group A offenses generally are more serious than Group B affenses. However, neither tatégory of offensés can be

clearly identified as either felonies or misderneanors. . A complete list of the Group A offenses for which exrensive crime data must be reported and the Group B

offenses for whrch only arrest data must be reported is located at Appendlx A of this note..

fe AT L A

Bid a 25 Specrﬁcally. the Group A Incident Report asks 53 questions about the offense, including where the crime occurred; what, if any, weapons were used;’
what, if any, drugs were involved; and what was the relationship of the victim to the offender. for-crimes against persons and the offense of robbery. * This and all-
other information required to be reported under the NIBRS will be reported under the DIBRS.

1214,

76 MAY 1995 THE ARMY LAWYER * DA PAM 27-50-270

o



“‘State and federal agencies partlcrpatmg in the NIBRS ‘use!
automated systems to report ‘information  on Group A and
Group B offenses to the FBI‘on' a monthly basis.!3. The FBI
assembles, publishes; and distributes the data to contributing
agencies, state UCR programs, govenment bodies, and others
interested in the Nation’s crime problem.!4 Law enforcement
agencies consider the NIBRS data to be an indispensable tool
in the war agamst crime becausé it providesthem with
detailed, accurate, and meaningful data about when and where
crime takes place, what form it takes, and the characteristics
of its victims and perpetrators.!S Armed with this informa-
tion, law enforcement personnel and government agencies
affected by crime can use the information o acquire and effi-
ciently allocate the resources needed to combat crime.

Implementatwn of the DIBRS

In October 1994, the Under Secretary of Defense for Per-
sonnel and Readiness circulated the :Strategic' Plan-for the

DIBRS to each of the military services.!6 - The DOD recéived -

service comments in January 1995 that it will incorporate into
an amended Strategic Plan and return to‘the sérvi¢es for final
concurrence. The amended Strategic Plan ‘will describe what
the DOD must do to comply with the various statutory report-

ing requirements and will reserve the- specific :administration :

to the services.: The plan .envisions the DIBRS to be imple-

mented in phases. The first phase, *NIBRS' (Plus),” is target- :

ed for January 1, 1996, and requires the services to use
existing computer hardware and software to comply with the
reporting requirements under the NIBRS “plus” those required
under the Brady Act and victim/witness assistance legislation.
The next phase, “DIBRS (Complete),” envisions that existing

service computer systems will converge on.more efficient and -

effective automated systems. The DIBRS (Complete) phase
has a target 1mplementat10n of, 1997 1998. .

P

To 1mp1ement the DIBRS the DOD wrll revise DOD

i"t

and Dis¢ipliriary Infractions, which currently requires generic
mrhtary ‘justice reportmg 17" To. facilitate compliance and
ensure uniform: reportmg consistent with the new statutes,:the

Defense Manpower Data Center (DMDC) in Monterey, Cali--
fornia, is developing an interface capable of receiving the spe--

cific information that the military services will report. Within
each service, law enforcement, investigation, prosecution, and
corrections personnel all will play a significant part in the
DlBRS and all are mvolved in developmg the ﬁnal product

Lo

How the DIBRS thl Opprate

Inmally, the DOD plans to co]lect and report all federa]lyi

mandated requirements noted above during the NIBRS (Plus)
phase. To accomplish this, the DOD must fully participate in
the NIBRS. - Automation is critical for reporting information

through the NIBRS and for accessing compiled information. .

To date, the DOD has not had an integrated mechanism :capa-

ble of participating in the NIBRS or complying with mandato-.

ry reporting requirements. ;Each military service has its own
regulations, forms, and methods of collecting criminal infor-
mation. . The services use approxrmately twenty-three differ-
ent automated computer reporting systems and databases to

collect information, none of which are capable of transferrmg ‘

data to the other systems across functional lines without extra-
ordmary means L Therefore the first step in developing a

system that all of' the's servrce systems can use is a standard ’

“dictionary” of téerms called “data elements.”
currently developing this dictionary.19

By January 1996, the NIBRS (Plus) will enable the military
services to use their current computer reporting systems to
provide monthly Justrce-related information to the DMDC for

The DOD is’

~~Further drssemmatron to the FB1.20 The servites will provide,

“on request, 'data elements regarding administrative, nonjudi-
.. cial punishment, court-martial punishment, and civilian court
'+ results on nonspecific military and civilian subjects.2l They

also will provide cumulative data pertaining to the victim/wit-

Instruction 7730.47, Statistical Report of Criminal Activity - ness notification requirements and the Brady Act.22 . .

13 As of February 22, 1995, only nine agencies at the state level were reporting data to the NIBRS. No federal agencies were reporting such data. ‘The FBI is cur-
rently testing Federal Incident-Based Reporting System data (which is the federal version of NIBRS data) within the Bureau. [f the DOD impiements the first
phase of the NIBRS as scheduled in January 1996, it will be one of the first federal agencies complying with the DIBRS s mandatory reporting requrrements Tele-
phone Interview with Mr. Ashton Flemn-ungs Trammg Ofﬂces Federal Bureau ot' Invesugauon (Feb. 22, ,1995) e .

14NIBRS EDITION, supm note 5, at 2. . - e SRR

154, at 3.

16DIBRS WORKING GROUP, DEFENSE INCIDENT-BASED REPORTING SYSTEM STRATEGIC PLAN (l994) [heremafter D[BRS STRATEGIC .PLAN] S Cnil

i i

17 Dep'T OF DEFENSE, INSTRUCTION 7730.47, STATISTICAL REPORT OF CRIMINAL Acrlvmr AND DISCIPL(NARY INFRAcnONs (16 May 1973) The scheduled complenon ‘

date for the revised Instruction is June 30, 1995.

18 Army and Air Force law enforcement and Navy corrections personnel have developed systems that are beginning to reach across functional and service lines.
However, the mechanisms will require funding for further development.

19The Information Resource Management Directorate of the Under Secretary of Defense, Personnel & Readiness, forwarded a 500-page volume of data elements to
the services for comment. SRA CORP., PROPOSAL PACKAGE 24—DEVELOPMENTAL FOR INCORPORATION INTO THE DOD DATA MODEL (1994). The services returned
their comments in early March and the appropriate revisions are being made. The final product will permit automated reports using a standardized data layout.
20The DIBRS (Complete) envisions an interface between systems of reporting for all affected DOD agencies at a later date.

21 DIBRS STRATEGIC PLAN, supra note 16, at E-2.

24
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-»During the DIBRS (Complete) phase, the DOD: envisions
an interface with related reporting programs in the fields of
equal opportunity, family advocacy, and drug/alcohol abuse.
This will be accomplished using the:same data dictionary and-
DMDC procedures. now being developed for the NIBRS

(Pllls)phase ol e ot T e et T e

PR N
Judge Advocate Involvement in the DIBRS it

: Y Jon el b . S

Judge advocate asswtance will be cntlcal to the success of
the NIBRS (Plus) because judge ‘advocates ‘will provide the
court-martial disposition information required by the program.
Judge 'advocates will report this information throiigh the
Department of Defense Form (DD Form) 1569 series that will
be included in DOD iInstruction 7730.47. The current draft of

DOD Instruction 7730.47 envisions that law enforcenient per-
sonnél will collect basic information about 2 ‘repottéd crime

on an Incident Report (DD Form 1569).23 They will then use
a Cover Sheet (DD Form '1569- 1) to forward the Incident
Report to the appropriate Commander and staff agencies.24:
After takmg action, up'to'and mcludmg referral to court-mar-
tlal the Commander will complete a Commander s Report bn
Actlon Taken (DD Form 1569 2) 25 v ;

For 1nc1dents resultmg in a court-martlai tnal counsel w11]
complete a Results of Tnal form DD Form 1569 3).2 26, Use of
thls form will meet the nonﬁcanon requlrements of Rule for
Courts-Martial 1101.27 The DD Form 1569- 3 also wnll docu-

T T T N B ERT I IR (St F e

o

23 DEP 'r OF DEFENSE DD 'FORM 1569 INcmEN'r REPORT (draft)

LT
Loyl

ment the required victim/witness rights notifications and serye
as a reporting vehice for case dispositions in compliance with
the Brady Act.?8 Corrections officials will use the case dispo-
sitions on the DD Form'1569-3 as intake information-to. deter-
mine issues such as -minimum release and parole eligibility |
dates,  Specific reporting requirements may change as the;
DOD continues to:develop the NIBRS (Plus). However, JAG
personnel should be prepared tg. provide required information
and assistance beginning on or. about January 1,,1996 RTEIEE
T RIS ST LR L E R 0 TS Y SRIYER
' \ Concluszon, »

GiiiTsvan o TR LT I T

The NIBRS APlus) report.mg requlrements wlll allow the
DOD and the services to collect the “cradle to grave” informa-
tion necessary to address recurring reporting requirements as
well as congressional ;and constituent inquiries.?’ As the
issues faced by the DOD continue to evolve and the demands
by policy makers:for accurate data rises, the importance of an
organized repository. of information such as that contemplated
by the NIBRS; (Plus) and the DIBRS.(Complete) also will
increase,  Given the current progress.being made on the new
system, ithe DQAD is well on-its,way to using the DIBRS to
track- criminals on the information: highway, ..Captain Holly
O’Grady Cook, Attorney-Adviser, Office of the Legal Advis-
er, Department .of State.and Lieutenant Colonel David F;
Shutler, United-States Air Force, Deputy Director, Legal Poli-
cy Office, Office of the Under Secretary of Defense (Person--
nel & Readmess) SR - by S

FHE S A P SO I T SRS FRLFE Mt

. L IOt P PRI PR R

24Dep'T OF DEFENSE DD FORM 1569-1 OOVER ‘FQRWARDING DD FORM 1569 “INCIDENT REPORT" TO COMMANDER (draft) Smff agencies listed on the. dmft DD

Form 1569 -1 include Family Advocacy, Equal Qpportumty. _Mental Health, and Drug/Alcohol Abuse. . .

B B P L T A ¥ I A

25 DEp'T OF DEFENSE, DD ForM 1569-2, COMMANDER’S REPORT ON ACTION TAKEN (draft). Commanders currently report similar information on a!Commhnder‘s' '
Report of Discipjinary Action. . However, that report does not collect sufficient information to comply with NIBRS (Plus). Department of Defense Form 1569-2

wnlloollectallofthe required information. . e e

(IR P
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26 DEp'T OF DEFENSE, DD FORM 1569-3, RESULTS OF TRIAL (draft).- A 'draft list of the data ‘elements Which will'be reported on the DD Form 1569 5 is located at'
Appendix B of this note. The DIBRS Working Group is still modifying these elements and developing the final version of the form.-

27MANUAL FOR COURTS-MARTIAL Umted States, R. C M. 1 lOl (1984)

Lob D

SRR

ey e s

I
)

ey - CY e IS

28DEP'T OF DEFENSE lnsmucnou 1030.2, VlCTlM AND WITNESS ‘ASSISTANCE PnoceounEs (23 Dec.: 1994) Under DOD instructlon 1030 2, the DD Forms' 2702
2703, and 2704 will be used to make required notifications before trial; after trial, and on confinement, respectively .- Dep"t oF Derensg, DD Form 2702, CoUrT-
MARTIAL INFORMATION FOR VICTIMS AND WITNESSES OF CRIME (Dec. 1994); Dep'T oF DEFENSE, DD ForM 2703, POST-TRIAL INFORMATION FOR VICTIMS AND WIT-
NESSES OF CRIME (Dec. 1994); Dep’'T OF DEFENSE, DD ForM 2704, VICTIM/WITNESS CERTIFICATION AND ELECTION CONCERNING INMATE STATUS (Dec. 1994). The
DD Form 2704 also will record the victim’s election to be notified of changes in the inmate’s status. The dates of these notifications will be captured on the DD

Form 1569-3.

2 For example, access to automated information on current issues like prisoner pay, drug abuse, sexual harassmént, afid homosexual-related actions would greatly |

o

assist the DOD as it continues to monitor and respond to mqumes mgardlng these pOllchS

raoti, R R PR [N RARSENTS B IH

[N 5 T S IO N WA Y
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- Appendix A%

Group A Offenses FOTE I - e o . Theft of Motor Vehicle Parts or Accessories
L~ R ' V "~ All other Larceny
1.  Arson ; : . ci coL
"'15.. Motor Vehicle Theft
2. Assault Offenses '

Aggravated Assault ‘ 16. Pornography/Obscene Material
Simple Assault - e S e
Intimidation:. = . .. 17. Prostitution Offenses
Prostitution - -, -
3.  Bribery R e Assisting or Promotmg Prostltunon
4.  Burglary/Breaking and Entering - : 18. Robbery
5. ,,Counterfemng/Forgery L e 19. Sex Offenses, Forcible
_ .. . Forcible Rape
6. Destrucuon/Damage/Vandahsm of Property " Forcible Sodomy
) " Sexual Assault With an Object
7. Drug/Narcotic Offenses ... : , Forcible Fondling
Drug/Narcotic Violations I
Drug Equipment Violations 20. Sex Offenses, Nonforc1ble .
‘ | D Incest -
8. Embezzlement d L - Statutory Rape
9, ExtortionlBlackmailf w - ‘ 21.  Stolen Property Offenses (Receiving, etc.)
10. Fraud Offenses o - 22.  Weapon Law Violations
False Pretenses/Swmdle/Conﬁdence
N Game ; : : .
Credit CardlAutomaue Tcller Machme Fraud T
Impersonation ., . I Group BOffenses: '+ <L a0
Welfare Fraud ..~ , T
Wire Fraud L - Bad Checks LT
11. Gambling Offenses 3 Co 2. Curfew/Lontenng/V agrancy V101at10ns
Betting/Wagering ‘
Operatlng/Promoung/As51sung Gamblmg 3. Dlsorderly Conduct
Gambling Equipment Violations” ~
Sports Tampering . . » _ « . 4, Dnvmg Under the Inﬂuence
12. Homicide Offenses ‘ 5. Drunkenness
Murder and Nonneghgent Manslaughter , ,
Negligent Manslaughter S 6.  Family Offenses, Nonviolent ..
Justifiable Honuc:de SRR ' '

7.  Liquor Law Violations . ;
13. Kidnaping/Abduction :
‘ ‘ 8.  PeepingTom .

14.  Larceny/Theft Offenses

Pocket-picking~ ' o 9.  Runaway
Purse-snatching ‘ o . o
Shoplifting =~ ‘ 10. ‘Trespass of Real Property ° "
Theft from Building o

; Theft from Coin-Operated Machine or Device 11.  All Other Offenses

- Theft from Motor Vehicle . B

I

Militry offenses under the UCMJ will be translated into civilian offenses reported under the NIBRS by a matrix appended to DOD Mariual 7730.47-M.
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“+Appendix B
o R RESULTS OF TRIAL o ‘
e ‘ (DD F ORM 1569-3 DATA ELEMENTS AND VALUES) st “ .
. ., .NOTIFICATION UNDER RCM 1101 IS I
" ' “'HEREBY GIVEN IN THE SUBJECT CASE o
b O O VTR T
NAME (Last, First, Mlddle Inmal) LIO Number / LIO Charges / Description /
vl Specifications / Plea / Finding
SOCIAL SECURITY NUMBER
R 12. SENTENCE INFORMATION
INCIDENT NUMBER , o
Date Adjudged YYYYMMDD) '
TRIAL BY (X) ‘ L Sentence (X)
dhraed s el kot No Punishmerit / Punishment (Complete
General Court Martial / Spec1al Court Martial / blocks 120 through 14/ Death
Non-BCD Special / Summary Court Martial “Restraints '
AdJudged o ,
LOCATION OF COURT M ART‘I A’L : Confinement / Resmctlon/‘ Hard"
Labor No Conﬁnement v
FALETIEE TR SETI Y INETCRIEELN £ SE R odn
CONVENING ORDER , PTA ™
e Confinement / Restrlctlon / Hard
Number / Convening Order Date (YYYYMMDD)/ Lab(()ir,ch;‘Conﬁlr:Iement "’
Tlxle of Convemng Authonty o e IS_;lfs: ?;'e: 01(_ ;;)or , 0) S IR
VICTIM/WITNESS INFORMATION ;.. s Forfﬂ?;:f /Months / Days | .
DI IS
Court Martial Notification from DD Form 2702 Total ?:r‘f‘;‘l‘t‘:fri :’z%’::‘zr No) » -
(YYYYMMDD) Fines ($) ELle, o
Posttrial Information from DD Form 2703  ;» Contingent Con ﬁnement cuid
(YY.YYMMDD) . . Years / Months /Days © " '
Certification and Election Concerninig Inmate ! Reduction
Status from DD Form 2704 (YYYYMMDD) Type Discharge (DD, BCD DIS)
s Loss of Numbers a
Forum (X) o ) . Reprimand (Yes or No)
R "“‘Resntuﬁon ®) -
Judge Alone / Officer Members/ Enhsted RN C it
Members - ' a 13. SENTENCE CREDITS FOR‘CONF[NI%MENT
PRETRIAL AGREEMENT(X) = '~ = Pretrial Confinement :
IR " Years/Months/Days ‘
YES (If yes, complete block 10)/ No Judiciary Ordered Credlts J
. \ v Years / Months' /Days ‘
TERMS OF AGREEMENT (X) - : Total o
o o . Years / Months / Da);s’ o
Military Judge Only/Forum/Ndncapital} a ey i
Other (Specify) o 14. CONFINEMENT DEFERRED (X) |
OFFENSE INFORMATION .. .~ .. | Yes (If Yes, give daté - YYYYMMDD)/ No
Referred Offenses o sl i
Charge Number / UCMYJ Article Referred / 15. REMARKS .. " | ) il i
Description / Specifications/ ' ' ' o
Plea (See Note) / Finding (See note) 16. SIGNATURE OF TRIAL COUNSEL 2

Note: If plea or finding modified, list

o lesser included offenses below.. .
T oot b

Lesser Included Offenses (LIOs)

Name (Last, First, Middle Inmal) / Grade/ |
Slgnature /Date (YYYYMMDD)
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" Guard and Reserve Affairs Items "¢ « . SR

B Guard and Reserve Affairs Division, OTJAG

LAAWS Bulletm Board

! The goal of “Force XXI—Amerlca s Army for. the 21st

, century” is to transform the Army away from the Cold War,
beyond the Industrial Age to the Information Age. The trans-
formation on the operational level is well underway. Informa-
tion technology now allows commanders to observe in real
time, orient continuously, decide immediately, and act in min-
utes. “Timely and accurate information has become the single
most important commodity of modern warfare.”!

Timely and accurate legal services are the stock and trade
of military lawyers. It is no secret that in today’s environ-
ment, reserve component (RC) judge advocates are finding it
challenging to deliver, along with everything else, timely and
accurate military legal services.

To meet the challenge, RC judge advocates must make full
use of information technology. Available now to assist is the
Legal Automation Army-Wide System Bulletin Board Service
(LAAWS BBS). Traditional Air and Army National Guard
(ARNG) and Reserve judge advocate personnel, officer and
enlisted, now have access to the LAAWS BBS through a toll
free number, 800-320-8911. The LAAWS BBS offers far

lDEP'T\OE ARMY, ARMY PUB., ARMY Focus 1994, Force XXI (Sept. 1994). .

'
. vpp ot
b T

more than access to published materials. It is a conduit for
exchange of information and a means of two-way communica-
tion with confirmed receipt. You can send pnvate‘namedy
receiver only messages. The system is flexible and requires
only the most inexpensive commercial software. Almost all
private law offices already have the software in their present
word processing systems. Staff judge advocates can easily
use the LAAWS BBS to arrange monthly drill assignments.

The Air Force requ1res its RC Judge advocates to be on
their system, and absence of a military-issued computer is not
an acceptable excuse. While the Army has yet to make partic-
ipation on the LAAWS BBS mandatory, competency on the
LAAWS BBS is an essential skill.

Army RC judge advocates in the past have justifiably com-
plained about the lack of effective communications. Learning
the simple steps to use the LAAWS BBS is the solution. The
RC Committee on the LAAWS BBS will soon be managed at
Guard and Reserve Affairs. Promotion lists, course informa-
tion, tour opportunities, 2 monthly ARNG JA newsletter, and
all materials produced at TIAGSA,; are now available through
LAAWS BBS Lleutenant Colonel Menk.

| CLE News

1. Resident Course Quotas

Attendance at resident CLE courses at The Judge Advocate
General's School (TJAGSA) is restricted to those students
who have a confirmed reservation.. Reservations for TTAGSA
CLE courses are managed by the Army Training Require-
ments and Resources System (ATRRS), the Army-wide’ auto-
mated training system. If you do not have a confirmed
reservation in ATRRS, you do not have a reservation for a
TJAGSA CLE course. »

Active duty service members and civilian employees must

obtain reservations through their directorates of training or

— through equivalent agencies. - Reservists must obtain reserva-
' tions through their unit training offices or, if they are non-unit
reservists, through ARPERCEN, ATIN: ARPC-ZJA-P, 9700

Page Boulevard, St. Louis, MO 63132-5200. Army National

[ S ETE R ERT 10 TR

Guard personnel request reservations through their unit train-
ing offices. :

- When requesting :a reservation, you should: know the fol-
lowing: ‘

"/ TJAGSA School Code—181 "
’ \Course Name—]33c! Contra_et A!:tomeys 5F-F_10

Class Number—133d Contract Attorneys’ Course
~ 5F-F10

To verify you have a confirmed reservation, ask your train-
ing office to provide you a screen print of the ATRRS R1
screen showing by-name reservations.
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2. TJAGSA CLE Course Schedule

1995 PR SR

S 9 June Ist Inte]hgence Law Workshop (5F-F41)
: It
" 5-9 June: 130th Semor Ofﬁéers Legal Orientation Course
(SFFI) ?\r‘.’ B R , -, t‘l ¥ I ‘v’ i l»- ‘l ' B

-
B LY l B
i W P

12 16 June? 25th Staff Judge Advocate Course (5F- F52)

LY the ol

19230 June: JA’[T Teatn Tralmng (SF',F15(7)‘-, g

i PR - ]
. [ DO T L J

»

19530 June: JAOAC (Phase II)(SF-FSS). N
o ’ ! I A

Y]
I

5 7 Iuly Professronal Recrmtmg Trammg Semlnar
sy

5.7 July 26th Methods of Instrucuon Course (5F-F70)

10-14 July 6th Legal Admlmstrators Course (7A-550A1)

- e AN

10 July 15 September} 137th Basw Course (5 27-C20)
[ AR 4T o

550A0) Sy r P }“ :

LD A s ey

i

"24-28 July ‘Fiscal Law Off Srte (I\/Iaxwell AFB)

TR

31 July-16 May 1996: 44th Graduate Course (5- 27—C22)

31 July-11 August: 135th Contract Attorneys’ Course (SF-
F10).

124 Ag et
== B4t August: - Military Justice Managers Course (SE-F31)..
oo AeK

~— 14-18 August: 13th Federal Litigation Course (SF-F29).
JorBA)
== 14-18 August: 6th Senior Legal NCO Management Course
(512-71D/E/40/50).

21-25 August: 60th Law of War Workshop (5F-F42), |

~121:25 'August:*131st Seniot Officers Legal Onentatron
Course (5F-F1). :

28 August-1.September; :'22d Operational Law. Seminar
(5F-F47). L

6-8 September: USAREUR Legal:Assistance CLE (5F-
F23E).
GES T aene oy S gl PR S IR S B S W
11-15 September USAREUR Administrative Law CLE
(SF-FME). ... .. o

11-15 September: 2d Federal Courts and Boar&s ngatlon
Course (5F—F14)

sobiae Tin e oy s s

(71829 September 4th Cr1m1nal Law Advocacy Course
(5F-F34). R t

3, Civilian Sponsored CLE Courses

A0 August 1995

1-4, GWU: Source Selectlon Workshop. Seattle, WA.
fro St
14-18, GWU Admrmstrauon of Government Contracts
San Drego CA £ oo ‘ G

12122, GWU Subcontract Law in Federal Procurement
Washmgton DC R ‘ T v
U : ’1‘. N
25-27 ESI Contractmg for Servrces Washmgton, D.C.
28-1, GWU Cost- Relmbursement :Contracting, Seattle.
WA.
29 1 ESI Intematrona] Com:ractmg, San Drego, CAr BT
For further mformatlon on crvrhan courses, please contact
the institution offering the course.:: The addresses are listed in
the March 1995 issue of The Army Lawyer
i N SURT] YT ey :
4. Mandatory Contmumg Legal Education Junsdlctlons
and Reporting Dates - i |

i C e
Vi e A

,]uugdlgt.lon HRERRE porting Month

Aldbama** . ' /.. 3] December annually -
Arizona' " © .1 15 Tuly annually

Arkansas 30 June annually. .

California* 1 February annually

Colorado” )1 Anytime within three-year period
Delaware 31 July biennially

...Florida** ..... Assigned month triennially .

Georgia 31 January annually

Idaho Admission date triennially

Indiana 31 December annually

Iowa 1 March annually

Kansas 1 July annually

Kentucky 30 June annually

Louisiana** 31 January annually

Michigan 31 March annually

Minnesota 30 August triennially - 7 !
Mlssrssrppr** 1 August annually

Missouri i< i i< 31 July ‘annually -

Montana © ' i .t 1 Marchannually v

Nevada - - 27 ool 1 March annually 1 5

New Hampshire** . ;- / 17August annually

New Mexico - .~ ¢ (' 30 days-after program

North Carolina**.. © .. .. 28 February annually

North Dakota .31 July annually : » R
Ohio* 31 January biennially. - . S
Oklahoma** 15 February annually

Oregon ‘ Annlversary of date of birth—
' e *" new admittees and reinstated mem-

e bers report after an initial one-year

. conoroetr - period; thereafter trlenmally
Pennsylvahiaf**‘i} : “‘ ‘Annua]ly as assrgned
RhodelIsland© - 30 June annually '
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Jurisdiction 7. ~Reporting Month

South Carolina** 15 January annually

Tennessee* ™ « '« "* ' 1'Marchannually © . "¢ iih
Texas Last day of birth month annually
Utah 31 December biennially
Vermont .~ - 4" {5 July biennially . o
Virginia 30 June annually i
Washington 31 January trlenmally

West Virginia - .30 June biennially-’ L
Wisconsin* i3] December biennially
Wyoming 30 January annually’ - ¢

For addresses find detailéd information, see the July 1994
issue of The Army Lawyer.

*Military exempt”~ -
**Military must declare exemption

Current Matenal of Interest AL

i

,,,,,

1. TJAGSA Materials Avarlable Through Defense Techm-
cal Informatron Center

’-‘,' N I Lo i A «E(‘f—"’ &

Each year, TTAGSA publishes deskbooks and materials to
support resident instruction. Much of this material is useful to
judge advocates and government civilian attorneys who are
unable to attend courses in their practice areas. The School
receives many requests each year for these materials. Because
the distribution of these materials is not in the School’s mis-
sion, TJAGSA does not have the resources to provide these
publications. '

To provxde another avenue of avallablhty, sorne of this
material is being made available through the Defense Techni-
cal Information Center (DTIC). An ofﬁce may obtain this
material in two ways The ﬁrst is: through a yser hbrary on the
installation. Most technical and school llbrarles are, DTIC

“users.” If they are “school” libraries, they may be free users.
The second way is for the.office or organization to:become a

government user. Government agency users pay five:dollars

per hard copy for reports of 1-100 pages and seven cents for
each additional page over 100, or ninety-five cents per fiche
copy. Overseas users, may obtain -one copy of a report at no
charge: The necessary information and forms to become reg-
istered as-a user may:be requested from: ,Defense Technical
Information Center; Cameron Station, Alexandria, VA 22314-
6145, telephone commercxal (703) 274-7633, DSN 284-
7633. ; by : .

[ ISR ' H

Once registered, an office or other organization may open a

deposit account with. the National Technical Information Ser-
vice to facilitate ‘ordering materials. Information concerning
this procedure. will be provrded when a request for user status
is submitted. o ;

Users are provided biweekly and cumulative indices. These

indices are classified as a single confidential document and

mailed only to those DTIC users whose organizations have a

facility clearance.: This will not affect the ability of organiza-
tions to become DTIC users, nor will it affect the ordering of
TIAGSA publications through DTIC. All TJIAGSA publica-
tions are unclassified and the relevant ordering information,
such as DTIC numbers and titles, will be published in The
Army Lawyer, The following TJAGSA publications are avail-
able through DTIC. The nine-character identifier beginning
with the letters AD are numbers assigned by DTIC and must
be:used when ordering publications. - it

Contract Law

[
At |

;AD A265755 Government Contract Law Deskbook vol
1/JA-501-1-93 (499 pgs).

STy

‘ADA265756 Government Contract Law Deskbook vol.
2/JA-501-2-93 (481 pgs).
v
ADA265777 Flscal Law Course Deskbook/JA 506(93)
(471 pgs).

BRI S (T
Legal Assistance

AD B092128 USAREUR Legal Assistance Handbook/
. JAGS-ADA-85-5 (315 pgs). -

Ty

AD A263082 Real Property Guide—Legal Assistance/JA-
261(93) (293 pgs).

AD A281240 Office Directory/JA-267(94) (95 pgs).
AD B164534 ‘Notarial Guide/JA-268(92) (136 pgs).
AD'A282033 Preventive Law/JA-276(94) (221 pgs),

AD A266077 Soldiere’ and Sailors’ Civil Relief Act
Guide/TA-260(93) (206 pgs).

AD A266177° Wills Guide/JA-262(93) (464 pgs).
AD A268007 Family Law Guide/JA 263(93) (589 pes)

AD A280725 Ofﬁce Admlmstratlon Gu1de/JA 271(94) (248
Copgs). 7T

AD B156056 Legal Assistance: - Living W11]s Guide/JA-
27391 (171 pgs).

AD A269073 Model Income Tax Ass1stance Gu1de/]A 275-
(93) (66 pgs). gk

AD A283734 Consumer Law Guide/JA 265(94) (613 pgs)
*AD A289411 Tax Informatlon Series/JA 269(95) (134 pgs)-
AD A276984 Deployment Gu1delJA—272(94) (452 pgs)

ADA275507 A1r Force All States Income Tax Gulde—
January 1994.
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Admmlstratlve and ClVll Law SRR TS

I3 e 1y oy R ,"F’, TaTH
AD A199644 " The Staff Judge Advocate Ofﬁcer Manager [
gt Handbook/ACIL ST—290 See b vw o el

Gy b 1 ‘f IR S EY B

AD A285724 Federal Ton Clarms Act/JA 241(94) {156

pes) e e
B P SO I PR A ! o)
AD A277440 Envrronmental Law! Deskbook JA-234-1(93)
(492 pgs).

SRR

AD A283079 Defensive Federal nganon/JA-200(94) (841
ﬁgS) C o i e ETEnl A

YRR

AD A255346 Reports of Survey and Lme of Duty Detemu-
" nations/JA'231-92 (89 pgs) '

I SR “‘.:;’*T?.an“'

AD A283503 Government Informatlon Practrces/lJvA-
o 235(94)(321pgs) R L AR A

e [T

AD A259047 AR 15-§ Ihyesﬁgations/JA-281(92) (45 pgs).

Labor Law

1 : . . | B Y PR
RN BRIl S Yo A\‘{«\\“vlf'

AD A286233 The Law of Federal EmploymenUJA-210(94)

-4 (358pgs) U R oot e Ty

AD A273434 The Law of Federal Labor-Management Rela-
tions/JA-211(93) (430 pgs)” o

. Creoa
Bl

ll)eyel‘opments,_])octrr,ine, and Literature
AD A254610 Military Citation, Flflh Edmon/IAGS DD—92
(18 pgs).
AT I L e e Ty e T
1 Crimina! Paw A (IR
AD A274406 Cnmes ;and Defenses Deskbook/JA }37(93)
(191 pgs).

_____ B BRIVEE :
AD A274541 Unauthorlzed Absences/JA 301(93) (44 pgs)

A

AD A274473 Nonjudlcml | Punishment/TA.- 3‘30('93) (40 pgs).

AD A274628 Senior Officers Legal Orientation/JA 320(94)
(297 pgs). R R

AD A274407 Trial Counsel and Defense Counsel Hand-
book/JA 310(93) (390 pgs). - !

AD A274413 United States Attorney Prosecutions/JA-
338(93) (194 pgs)
ThYe T
Internatlonal and Operatlonal Law

IR N ol U

cuo

AD A284967 Operatronal Law I-Iandbook/JA 422(94) 273
pgs) ' PR | R WIREr

/—/

" Reserve Affairs Co et
AD B136361 iieserye Component JAGC Persohh‘el’ jPolicies
HHandbook/JAGS-GRA 89 1 (188 pgs). ;

The followmg CID pubhcanon also is available : through
DTIC: ‘ ‘ ‘
‘! 1' i
AD A145966 USACIDC Pam 195-8, Cnmmal Invesuga~
tions, Yiolation of the U.S.C. in Economic Cnme Inves-
tigations (250 pgs)... RS i

4+ Those, ordering publications are. reminded that they are for
government use only. T T T

*Indicates new publication or revised edition,

e I I
[ REEE NS TR T

2. Regulations and Pamphle;ts: B

Obtaining Manuals for, Courts-Martral DA Pamphlets,
Army Regulauons Fitld Manuals, and Trammg Circulars.

(1) The U S Army Pub]ncanons Drstrrbutlon Center
(USAPDC) at Baltimore stocks and distributes DA publica-
tions and blank forms that have Army-wide use. Its address

l?.l L PR t,~(4w:r»¢ ‘ P S L

Commander r e
. Us. Army Publications ‘
' Distribution Center ~ * »
‘2800 Eastern Blvd.” = "~
" Baltimore, MD 21220-2896 ~

P e iy

(2), Units must have pubhcatlons accounts to use any part
of the pubhcauons dlstnbutlon system T he followmg extract
from Department af the Army Regulation 25-30, The Army’
Integrated Publzshmg and Prmtmg ﬁrog)am, paragraph 12-7¢
(28 February 1989), is provnaed to hssm Actlve, Reserve and’
Nauor{al Guard umts e L

T ui,‘l'“ RPN NI Y

¢ The units below are authonzed publrcalrons accounts w1th
theUSAPDCr, NEURIES D ;
IR SIS : : it b v‘tHA
(I) '‘Active Army. ‘ Vo)
e ic i (@) - Units organized! undera PAC APAC ;..
-t that. supports battalion-size:units: will request a"+
~:consolidated publications ‘accourit for the entire - -
. ‘battalion except when subordinate units in.the bat-
talion are geographically remote. ' To establish an .~ -
account, the PAC will forward a DA Form 12-R -
(Request for Establishment of a Publications
¢ ~Account):and supporting DA 12:series forms
- through théir DCSIM or DOIM, ‘a$ appropriate, to .
‘i the Baltimore USAPDC, 2800 Eastern Boulevard, -+ .-
-u'. Baltimore, MD 21220-2896. The PAC will man- g
age all accounts established for the battalion 'it -
supports. (Instructions for the use of DA 12-series
' forms and a reproducible copy of the forms appear

1nDAPam2S33) E S A S TR
RS ; i I R
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(b)- Units not organized under a PAC.
Units that are detachment size and above may
have a publications account. To establish an
account, these units will submit a DA Form 12-R
and supporting DA 12-series forms through their - .
DCSIM or DOIM, as appropriate, to the Baltimore
USAPDC, 2800 Eastern Boulevard, -Baltimore,
.MD 21220-2896. A
(c) Stajf sectlans of FOAs MACOMs. Yo
installations, and combat divisions.. These staff -,
sections may establish a single account for each ,
major staff element. To establish an account, .
these units will follow lhe procedure in (b) above.
(2) ARNG umts that are company size t(.) C
State ad_]utants general. To establish an account “
these units will submit a DA Form 12-R and sup-
porting DA 12-series forms through their State
uad_lutants general to the Baltimore USAPDC, 2800
Eastern Boulevard, Baltlmore, MD 21220- 2896

"(3) USAR units that are company sizeand
above and staff sections from division level and
above. To establish an account, these units will *
submit a DA Form 12-R and supporting DA 12- B
series forms through their supporting installation
and CONUSA to the Baltimore USAPDC, 2800
Eastern Boulevard Baltnmore MD 21220-2896

4) ROTC elements ‘To establish an*'
account, ROTC regions will submit a DA ‘Form -
12-R and supporting DA 12-series forms through

: their supporting installation-and TRADOC

. . DCSIM to the Baltimore USAPDC, 2800 Eastern
. Boulevard, Baltimore, MD 21220-2896. Senior- . ..
‘and junior ROTC units will submit a DA Form ¢

12-R and supporting DA 12-series forms through x

_their supporting installation, regional headquar-
ters, and TRADOC DCSIM to the Baltimore .
USAPDC, 2800 Eastern Boulevard, Baltimore,: -
MD 21220-2896.

Umts not descnbed in [the paragraphs] above ‘
also may be authorized accounts. To establish
‘accounts, these units must send their requests
‘through their DCSIM or DOIM, as appropnate. o
Commander, USAPPC, ATTN: ASQZ-
NV, Alexandria,vVA 22331-0302. . . .

FONS R !

Specxt' C mstrucnons for estabhshmg uut1a1 dls-' o

" tribution requlrements appear in DA Pam25-33.

If your unit does not have a copy of DA Pam’ 25-33, you
may request one by ¢allmg the Baltlmore 'USAPDC at
“ 10) 67 1-4335.

.

-¢i(3). Units that have established initial distribution require-
mehts will receive copies of new, revised and changed publl-
cations as soon as they are printed. - o ‘

. . (4) Units that require publications that are not on their ini-
tial distribution list can requisition publications using DA
Form 4569. All DA Form 4569 requests will be sent to the
Baltimore USAPDC, 2800 Eastern Boulevard, Baltimore, MD
21220-2896. You may reach this office at (410) 671-4335. -

(5) Civilians can obtain' DA Pams through the National
Technical Information Service (NTIS), 5285 Port Royal Road,
Springfield, Virginia 22161." You may reach this office at
(703) 487-4684. :

(6) - Navy, Air Force, and Marine Corps judge advocates
can request .up to-ten copies of DA:Pams by writing to
USAPDC, ATTN: - DAIM-APC-BD, 2800 Eastern Boulevard,
Baltimore, MD 21220-2896. You may reach thxs ofﬁce at
(410) 671-4335.- - « P iy

3. LAAWS Bulletin Board Semce ; ST
oa. Thc Legal Automatxon Army—Wlde System (LAAWS)
operates an electronic bulletin board (BBS) primarily dedicat-
ed to serving the ‘Army legal community in providing Army
access to the LAAWS BBS, while also providing DOD-wide
access. Whether you have Army access or DOD-wide access,
all users will be able to download the TIAGSA pubhcatwns
that are available on the LAAWS BBS.

b Access to the LAAWS BBS:

- (1) Army access to the LAAWS BBS is currently re-
stricted to. the following individuals (who can sign on by dial-
ing commercial (703) 806-5772, or DSN 656-5772):

. i (a)-Active duty Army judge advocates;
.(b) Civilian attorneys employed by the Department
of the Army,

(c) Army Reserve and Army Nauonal Guard (NG)
judge advocates on active duty, or employed by the federal
govemment g ! :

o (d) Army Reserve and Army NG judge advocates
not on active duty (access to OPEN and RESERVE CONF.
only);
(e) Active, Reserve, or NG Army-legal administra-
tors; Active, Reserve, or NG enlisted personnel (MOS
71D/71E) e ' :

(f) C1v1han legal support staff employed by the
Army Judge Advocate General’s Corps;

STt O Py
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- (g):'Attorneys: (miilitary and civilian) employed, by
certam supported DOD:agencies (e.g. DLA;, CHAMPUS,
DISA, Headquarters Services Washington); . CETREENTIS.

i tiChy: Indlvrduals with appraved, written exceptxons to
the access pollcy iy colilichnes vny b maivo dnet len
. EAVEN STV AT SURUR TR YOS S A O 1 R TS A G
Requests for excepttons to the accessfpohcf shouldlbe
submitted to: "3} L T T R PR EEE A N 5

b Vi 'LAAWS Project Dffice - »ow continddy (o)

A S oAt LAAWS BBS SYSOPS st BootnriodT

oot 9016 Black'Rd, Ste102 , elait e
Fort Belvoir, VA 22060-6208 {&:F ©7 0 0y

» (2)-DOD-wide access to:the LAAWS BBS currently is
restricted to’the following individuals (who'can-sign: on by
dlalmg commercial (703). 806 5791 or DSN 656—5791)

.

o s R e g

All DOD personnel dealing with mrlrtary legal issues

c. The telecommunications configuration is: 9600/2400/
1200 baud; parity-none; 8 bits; 1 stop bit; full duplex;
Xon7Xoff supported; 'VT100/102 or. ANSI terminal emulation.
After signing on, the system greets'the user with an opening
menu. -Members need only answer the prompts to:cail up and
download idesired publications. .. The system will ask new
users to:.answer séveral questions and tell :them they can use
the LAAWS BBS: after they receive membership confirma-
tion, which takes approximately twenty«four to forty-eight
hours. The Army Lawyer will publish information on new
publications and materials as they becoine .available. through
the LAAWS BBS

i Pl el gy v s by

. Instrucnons for Downlaadmg Ft[e.r' from the LAAWS
BBS. S P e

(1) Log onto the LAAWS-BBS using ENABLE, PRO-
COMM, or other telecommunications software, and the com-
municatipns parameters listed in subparagraph c; above.

T

(2) If you have never downloaded files before, you will
need the file decompression. utility program that the LAAWS
BBS uses to_facilitate rapid transfer -over the;phone:linés::
This program is known as the PKUNZIP utility. : For. Army
access users, to download it onto your hard drive, take the fol-
lowing actions (DOD-wide access users will have to obtain a
copy from their sources) after logging on: ) 10 i e oo

Tt

(a) When the system asks, “Main Board Command?”

lom a conference by. emermg bl Sl
RO I KPR ETAE L U073 IR R S TF RN LoE NIRRT A B UE B A

(b) From the Conference Menu, select the Automatron
Conference by entering [12] and hit the enter key when asked
to view other conference members. .., -, ..

'*|.‘\?

ol S Ay oot . vz,"‘\

(c) Once you have joined the Automation Conference.

enter [d] to Download a file off the Automation Conference
menu.

{d)“'When prompted to:select a file name, enter [pkz
110.exel:: This is the PKUNZIPuhhty ﬁle
A FEEIEE 00 LS P e I ! I

(e}t If lprompted to-selectia communications protocol,
enter {x] for X-modem p'rotocol‘.» A e
coalet e el gy BRI R R FAR

[ SR

roebido e o

(f)»The system wrll respond by giving you‘data'such as
download time and file size. You should then‘press the F10
key, which will give you a top-line menu. If you are using
ENABLE 3.XX'’ froir this menu, setect {f] for Files, followed
by [r]‘ Yor ReCetve, followed: by [x] for X- rhodem protocol
The menu ‘erl “then ask: for a file ' name ‘Enter
[c\pkzllOexe] Home st ek o

PEAUISARIEE ‘.' allot iy e

(g) If you are using ENABLE 4.0 selecrt the PROTO-
COL optron and select which protocol you vish to use X-
modem: checl(sum Next select the RECEIVE opt1on an,d enter
the ﬁle nam’e “pkzl 10 exe" at the prompt e 7'; v

(h) ThehLAAWS BBS and your cornputer wﬂl take
over from here.” Downloading the file takes about fifteen to
twenty minutes. ENABLE will display -information on the
progress of the transfer as it occurs. ane the operation is
complete the BBS w1ll display, the message “Fjle {transfer
completed” and mformatlon on the ﬁle Your hard dnve now
will haye, the compressed yersion of the decompressron pro-
gram necded to pxplode files wrth the, “.ZIP” extensian,;

R '

(i) When the ﬂle transfer is complete enter [a] to Aban-
don the, conference. . Then enter.{g] for @ood -bye to log -off
the LAAWS BBS. 115, 12 jiiar ors Mo '

(¥ 'To use the decompression | program you w1ll have to
decompress; or “explode,” the program ‘itself.: To‘accomplish
this, boot-up into DOS and enter [pkz110] at the C;\> prompt.
The PKUNZIF utility: will then execute, converting its files to
usable format. ‘When it has completed this procéss, your hard
drive will have the usable, exploded version of the PKUNZIP
utility program fas-well as all of the' compressron/decompres-
sion utilities used by th¢ LAAWS-BBS. ot

orondi vin

Ay e

3) To download a file, after loggmg onto me L AAWS
BBS, take the followmg steps - L “ e ) 1

IR TR
\.

R Y RS TY L
R R D E :;s)v"ﬂl

enter [d] to Qanload a f le '

(b) Enter the name of thé'ﬁlé‘yot{\ﬁant" to download
from subpara raph c, below, A listing of available files can
be vrewed by selectmg Erle D1rector1es from the mam menu.

, (c) When -prompted to select apommunrcanons proto—
col enter [x] for K—modem (ENABLE) protocol . .

(d) After the LAAWS BBS responds w1th the tlme and
size data, you should press the F10 key, which will give you
the ENABLE top-line menu. If you are using ENABLE 3.XX
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select [f] for Files, followed by ‘[r] for Receive, followed ‘by
[x] for X-modem protocol. If you are using ENABLE 4.0
select the PROTOCOL option and ‘select which protocol you
wish to use X-modem—checksum Next select the RECEIVE
option.

(e) When asked to enter a file name enter [c \xxxxx
yyy] where XXXXX. yyy 1s the name of the file you wish to
download.

(f) The computers take over from here. Once the oper-
ation is complete, the BBS will display the message “File
transfer completed..” and information on the file. The file you
downloaded will have been saved on your hard drive.

(g) (After the. ’ﬁle transfer is coﬁplete, log-off of the
LAAWS BBS by entering [g] to say Qood—bye

(4) To use a downloaded file, take the following steps:

(a) If the file was not compressed, you can use it in
ENABLE without prior conversion. Select the file as you
would any ENABLE word processing file. ENABLE will
give you a bottom-line menu containing several other word
processing languages. From this menu, select “ASCIL.” After
the document appears, you can process it like any other
ENABLE file. = *

(b) If the file was compressed (having the “.ZIP” exten-
sion) you wrll have to “explode” it before entermg the
ENABLE program From the DOS operating system C:\>
prompt, enter [pkunzip{space}xxxxx.zip] (where “xxxxx.zip”
signifies the name of the file you downloaded from the
LAAWS BBS). The PKUNZIP utility will explode the com-
pressed file and make a new file with the same name, but with
a new “.DOC” extension. Now enter ENABLE and call up
the exploded file “XXXXX.DOC”, by following instructions
in paragraph (4)(a), above.

e. TJAGSA Publications Available Through the LAAWS
BBS. The following is a current list of TTAGSA publications
available for downloading from the LAAWS BBS (Note that
the date UPLOADED is:the month and year the file was made
available on the BBS; publication date is avallable wrthm each

publrcaﬂon)
FILENAME  UPLOADED
RESOURCE.ZIP  June 1994

o ENY

ALLSTATE.ZIP January 1994

DESCRIPTION

H e

A Listing of Legal Assis-

tance Resources, June
1994.

1994 AF AllStates Income

" Tax Guide for use with* 7.*

1993 state income tax
returns, January 1994,

FILE NAME . ' UPLOADED
ALAW.ZIP ' June 1990
BBS-POL.ZIP |

. 3
[ ‘

BULLETIN.ZIP  January 1994

CLGEXE, .
DEPLOYEXE

; é
FOIAPTI.ZIP , -May 1994
FOIAPT.2.ZIP . June 1994
FSO201.ZIP  October 1992

JA200AZIP : -
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" August 1994

-DESCRIPTION - ©. "~

- Army Lawyer/Military -

Law Review Database
ENABLE 2.15. Updated
through the 1989 Army

~ Lawyer Index. Itincludes

a menu system and an

o explanatory memoran-

dum, ARLAWMEM. WFF.

December 1992 Draft of LAAWS BBS

‘operating procedures for
‘TIAGSA policy counsel
representative.

List of educational televi-
sion programs maintained

" in the video information

library at TJAGSA of
actual classroom instruc-
tions presented atthe. .,
school and video produc-
tions, November 1993.

. December 1992 Consumer Law Guide . .

Excerpts. Documents
were created in WordPer-
fect 5.0 or Harvard Graph-
ics 3.0 and zipped into
executable file.

December 1992 Deployment Gu1de

Excerpts. Documents
were created in Word Per-

... fect 5.0 and zipped into

executable file.

Freedom of Information

~ Act Guide and Privacy

Act Overview, September

» 1993.

Freedom of Information
Act Guide and Privacy

i - Act Overview, September

1993,

Update of FSO Automa-
tion Program. Download °
to hard only source disk,
unzip to floppy, then

* AJINSTALLA or

B:INSTALLB.

- Defensive Federal Litiga-

tion—Part A, August
1994,

87
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FILE NAME - \\UPLOADED (i DESCRIPTION "t/ 3 .\A
JA200B.ZIP August 1994 Defcn ive Federal Litiga-
. " tion-_Part B, August
L 1994.
IAETILS BIRY DU I
JA210.ZI??l November 1994 Law of Federal Employ-

ment, September 1994.

SR AN RN

JA211.ZIP

. .
S S SR

'Januafy 1994
‘ Management Relations,
‘November 1923

o v | AT A TOE TS
JA231 ZIP "~ ' Octobér 1992  Reports of Survey and
R A Line of Duty Determina-
tions—Programmed
- k ‘, Instructloxr
JA234-1ZIP - February 1994 Environmental Law Desk-
een o book, Volume 1, Febru-
L ”‘1{‘3 - ary 1994.
JA235 ZIP | August 1994  Government Information
o _“ e Practices Federal Tort
e Claims Act, July 1994.

JA241.ZIP -

JA260.2IP

. March'1994

Septernber 1994 Federal Tort Claims Act
August 1994,

Soldiers’ & Sailors’ Civil

e “‘jli v Relief Act, March 1994,
BERES FLIF RS
JA261.ZIP October 1993 _ Legal Assistance Real
o ey Property Guide, June'
s .rx .'r .v uj, - 1993,
JA262. ZIP Aprii 1994 Legal Assistance Wills
Guide.
JA263ZIP 'August 1993 **Family Law Guide, "/
P S ‘) ' August 1993,
JA265A.ZIP June 1994 Legal Assistance Con-
A ) sumer Law GurdefPart
e G wotd VAL May1994!‘ IO ARV |

JA265BZIP -

JA267.721P .

Rt

JA268.ZIP

JA269.ZIP -

88

1 July 1994

[
Ly

;- March 1994

[N S T SRR TR

gL T e

iy

1 June 1994

Legal Assistance Con-
sumer Law Guide—Part
B, May 1994,

AU G DRSS T T e

Legal Assistance Office
P Directory, July 1994.

Legal Assistance Notarial
Guide, March 1994,

.. January 1994
Series, December 1993.

{

Law of Federal Labor-

i Federal Tax Information’

¢, MAY. 1995 THE ARMY LAWYER s DA PAM 27-50-270

VFILE NAME - . UPLOADED: - DESCRIPTION, i+ .
N SO T D F RIS N B T I
JA271 ZIP 4.May 1994, . Legal Assistance Office

SR G . -Administration Guide,’

May 1994, -

JA212.ZIP February 1994 Legal Assistance Deploy-

o ;, L I. Ty e A mentGuxdc. Fcbruary
VEWE o [ v ' 1994 S }

JA274.ZIP ., March1992  Uniformed Services For-

L e o j; mer Spouses’ Protection

SIU Nt et S LI R B O N Act—Outlme hnd Refcr_

SO T L N ON XL S0 ences b ,
St """«: EERIE S R . t,,’ I ['ih 1»\'3",‘:,3
JA275.ZIP August 1993  Model Tax Assistance
CR T TN S [V LR LR TR O “Program T ;
ol K SR ISTHETAI vl

JA276 ZIP July 1994 Preventive Law Series,

5% PR vol - July 19940 0 1y

JA281.ZIP . -1.. November.1992 15-6 Investigations. :

LR O T SN LIS (O TS IR TR DR EEEa TR TR S At

TA285ZIP =~ TJanuary 1994 . Seniot Officers Legal -

o 1! Cripte f...-:Oricntation‘Dcskbook,

LR s ;JJanuary 1994, ,

E0L HEE LN - [T

JA290. ZIP March 1992 SJA Ofﬁce Manager 5

Handbook.

Jasopzip . uJa.nuaryﬂ.}994 Upauthorlzcd Absences »
: ot ., Programmed Text, August
G e, 1993. S

JA310ZIP " October 1993 “Trial Counsel and Defense
ot e Counsel Handbook May

B 1993’

SRR T I s ‘ R A -

JA320ZIP *  January 1994 Senior omég:r‘s Legal Ori-

entation Text, January
1994

[ATE IR Coataont, Ay P

JA330.ZIP January 1994 *Nonjud1c1al Punishment
S Pl Prograrnmed Text June
T ;:,.6‘ ,1993 TRAA T
st e e e D Y L

JA337.ZIP October 1993 Cnmes and Defenses -

' Deskbook July 1993
E ‘i',"ln ,‘v‘. Lk LAY M“ B 'L""
JA4221.7IP April 1993 Op Law Handbook Dlsk 1
R A S C IV 1Of 5, April 19930505
JA4222.71IP April 1993 Op Law Handbook, Disk 2
: of 5, Apnl 1993
wop g ARG fair i, LONES I A O T —
JA4223. ZIP . < April 1993 Op Law Handbook, Dlsk 3
5 a .i AR of 5, April 1993.



FILE NAME ..
JA4224.ZIP

JA4225.21P

JA501-1.ZIP

JAS501-2.ZIP

[N

JAS505-11.ZIP

A

JAS505-12.Z21P

JA505-13.ZIP

JA505-14.ZIP

ik
JAS05-21.ZIP

JA505-22.7IP

JAS05-23.ZIP
JAS05-24.ZIP

JA506-1.ZIP
|
JAS06-2.ZIP
I
-

JAS06-3.ZIP

UPLOADED

* April 1993

it 1993

B

June 1993 -
- . Deskbook, Volume 1, May
1993,

June 1993

July 1994

DESCRIPTION
" Op Law Handbook, Disk 4

of 5, April 1993.

Op Baw Handbook, Disk 5
- of 5, April 1993.

TIAGSA Contract Law

TIAGSA Contract Law

~ Deskbook; Volume 2, May
1993. ,

Contract Attorneys

..Course Deskbook, Volume

 LPart1,July 1994

' July 1994

July 1994

July 1994

LN

July 1994

July 1994 .

Contract Attomeys
Course Deskbook, Volume

L Part2, July 1994.

| Contract Attomeys

Course Deskbook, Volume

L Part 3, July 1994, .

Contract Attomeys '

. Course Deskbook, Volume
I Part4 July 1994

Q ‘Contract Attomeys

Course Deskbook Volume
I, Part 1, July 1994,

Contract Attorneys
Course Deskbook, Volume

. I, Part 2, July 1994.

July 1994

July 1994

Contract Attorneys
Course Deskbook, Volume

I, Part 3, July 1994. .

~ Contract Attorneys’
. Course Deskbook, Volume

II, Part 4, July 1994.

. November 1994 Frscal Law Course Desk- :
book, Part 1, October

1994.

: November 1994 Fiscal Law C0urse Desk-

' book, Part2 October
1994,

v November 1994 Flscal Law Course Desk— ‘

‘book, Part 3, October
1994.

FILE NAME

JA508-1,ZIP . .

R

JAS08-2.ZIP

JAS08-3ZIP

R

1JA509-1.ZIP
1JA509-2.ZIP |
1JAS09-3.2IP

1JAS509-4.ZIP

i

JAS509-1.ZIP

1 S

JA509-2.ZIP

JAGSCHL.WPF

YIR93-1.2IP

YIR93-2.ZIP

YIR93-3.ZIP

YIR93-4.ZIP

YIR93.ZIP

" April 1994

‘March 1992

N\* S

. UPLOADED

:DESCRIPTION

.-Government Materiel .
., Acquisition Course Desk-

. book, Part 1, 1994,

Aprll 1994

April 1994

Govemment Materiel

e 'Acqursrtton Course Desk-.
" book,Part2,1994..

Govemment Materiel -
Acqulsmon Course Desk-?

- 'book, Part3 1994

November 1994 Federal Court and Board !

Litigation Course, Part 1,
1994. :

November 1994 Federa] Court and Board

Lrtrgatron Course, Part 2,
1994, :

November 1994 Federal Court and Board l
' nganon Course, Part 3,

1994.

* Noveiber 1994 Federal Court and Board

. Litigation Course, Part 4

T

February 1994

February 1994

. Jamuary 1994

January 1994

1994.

Contract, Claims, Litiga-
tion and Remedies Course -
Deskbook, Part 1, 1993,

Contract Claims, Litiga-

tion, 'and Remedies Course

Deskbook, Part 2, 1993.

JAG School report to
 DSAT.. .. ..

. Contract Law Division

1993 Year in Review, Part
1, 1994 Symposium.

Contract Law Division
1993 Year in Review, Part -

) 2, 1994 Symposium.

January 1994

January 1994

- January 1994
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Contract Law Division:
1993 Year in Review, Part
3, 1994 Symposium. -

Contract Law Division

© 1993 Year in Review, Part

4, 1994 Symposium.
Contract. Law Division

1993 Year in Review text,
1994 Symposium.
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f. Reserve indNational Guard organizations’ without
organic computer telecommunications capabilities, and indi-
vidual mobilization augmentees (IMA) having bona fidé mili-
tary needs for' these ‘publications, may request computer
diskettes containing the publications listed above from the
approprlate proponent academrc division (Administrative and
Civil Law, Crrmmal Law Contract Law, International and
Operatronal Law, - or Developments Doctrine, and Literature)
at The Judge Advocate General’s School, Charlottesville, Vir-
ginia , 22903-1781, Requests must be, accompanied by one
5!/a-inch or 3l/2- 1nch blank formatted diskette for each file.
In addmon, requests frorn IMAs must contain a statement
which verifies that they need the requested publications for
purposes related to their military practice of law. i} BN

‘m ! . i R ‘l

g Questlons or suggestions on the availability of TIAGSA
publications on the LAAWS BBS should be sent to The Judge
Advocate General’s School, Literature and Publications
Office, ATTN: JAGS-DDL, Charlottesville, VA 22903-
1781. For additional information concerning the LAAWS
BBS, contact the System Operator, SGT Kevin Proctor, Com-
mercial (703) 806-5764, DSN 656.5764, or at the address in
paragraph b(1)(h), above
4. TIAGSA Information Management Items ., ., .

a." 'Bach member of the staff and faculty at The Judge
Advocate General’s School (TTAGSA) has access to the
Defense Data Network (DDN) for electronic mail (e-mail):
To pass.information to someone at TJAGSA, or to obtain an
e-mail address for someone at TTAGSA, a DDN user should
send an e—mail message to:

‘postmaster@ jagsZ Jag virginia. edu

b. Personnel desiring to reach someone at TIAGSA via

DSN should dial 934-7115 to get the TIAGSA redeptionist!

then ask for the extension of the office you wish to reach.

‘The Judge Advocate Géneral’s School also hak a'toll-
free telephone number To call TTAGSA, dial 1-800-552-
3978.
5. Articles .
The followmg rnfonnatlon may be of use to _|udge advo-
cates,in performmg their duties:: ~, ... T
Damel L Rotenberg, On Seizures and Searches,
28 CREIGHTON L. REv. 323 (1995)
it . I R : .
Jan Elliott Pntchett anesota v. chkerson
“Plain Feel”—Does a Police Officer Have the
Right to Seize Contraband Other than Weapons
when Perfafmmg a Terry “Stop ‘and Frisk?”, 20
© S.U.L.REv.495 (1993)

B P IFAEN

Christopher R. Rossi, Jus ‘Ad Bellum In the Shad- "'
ow of the 20th Century, 15 N. Y L Sch. J. INT L &

S oCcown L4999

Robbyn Rerchman Coad, Human Rights Viola-
“ions in C’hzna A United States Response, 15°
N.Y.L.'Sch J/Int'i!'& Comp. L. 163 (1994).

“¥hllie' Ann Waterman The United 'States Invoble- """
" ment'in Haiti’s Tragedy and the Resolve to
Restore Demacracy, 15 NY.L. ScH I. INT'L L.
187 (1994). P ‘ STRRR a
R I TR N PR K SO a A
- Andrew M. Ferr'rs,'“Military Justice: Removing the
Probability of Unfairness, 63 U. CIN. L. REv. 439
(1994). . o
, ) Dol Nl
‘Ruth C. Vance Workers Compensatwn and Sex-
ual Harassment in the Workplace: A Remedy for
Employees, or a Shield for Employers’ 44 DEF o
L3 1(1995) C hR
Jeffrey M. Sander‘s’ ‘Kentucky Adopts Risk Assess-
ment for Closing Hazardaus Waste Umts, 22 N
KY.LJ.37(1995). I : L

Samuel L Perkins, Petroleum Storage Regulation
in Kentucky 22 N. KY. L.I. 59 (1995).

s PauI T. Lawless, Note City of Chicago v. Envi-
ronmental Defense Fund: Justice Scalia’s Evolu-
tion of the Plain Meanmg Approach as Applzed to,
RCRA s Househald Exemptlon 22 N. Ky L7.
115 ( 1995)

Troy A. Borne, Note, PUD No. 1 of Jefferson
County’ V. Washington Department of ECOlogy
Expandmg State Authority to Determine Clean
Wate? Act Certification Standards, 22 N. Ky. L.J.
139 (1995)

. : RETE | ANCRE AR

i Karen L. DeMeo, Note, Is CERCLA Working, An
Analyszs of the Settlement and Contribution Provi-
sions, 68 ST. JOHN’s L. REv. 493 (1994)

A Pine e

¢ “‘ FR '

6. The Army Law Libfary Serviee

With the closure and realignment of many Army installa-
tions, the Army Law Library System‘(ALLS) has become the
point of ¢ontact for redistribution of materials contained in
law libraries on those installations. The Army Lawyer will
continue to publish lists of law lrbrary materials made avail-
able as’ a ‘result of base closurés. ‘Law librarians havrng
resources available for redrstnbutron should contact Ms. Hele-
na Daidone, JAGS-DDS, The Judge Advocate General’s
School, United States Army, Charlottesville, Vlrgmra 22903-
1781." Telephone numbefs are DSN: 9347115, ext. 394, com-
mercial: (804) 972- 6394 or facsimile: (804) 972-6386.
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